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decisions exist which make the same act 
lawful when done by one person unlawful 
when done by several, on the theory that 
concerted action amounts to conspiracy, an 
individual clothed with a right when acting 
alone does not lose such right merely by 
acting with others, each of whom has the 
same right, and that if a labor organization 
employs a boycott the means of its 
enforcement being legal, the courts cannot 
assist the person boycotted. 





The selection of Judge Haight, of the 


New York Court of Appeals, for another 
term of fourteen years, by the concurrent 
action of both of the great political par- 
ties, again directs public attention to 
this most desirable innovation. When a 
Judge of the higest court has served for 
many years faithfully and well, has shown 
not only that he possesses learning, ability 
and integrity of the highest order, but also 
the rare judicial temperament which adjusts 
the delicate balance of justice with rare 
discrimination, it would be little short of a 
political crime to make it possible by any 
combination of circumstances ,to deprive 
the state of his services and send him back 
to the practice of the law to begin all over 
again after having remained out of touch 
with clients for so many years. In_ the 
case of Judge Haight, this high honor was 
indeed, well bestowed. Without entering 
upon any invidious comparisons, it can be 
stated without fear of contradiction that 
few occupants of the bench of the Court 
of Appeals have surpassed Judge Haight 
in the’ possession of all these qualities 
which go to make the ideal Judge. It is 
a matter for general congratulation that 
his retention as a member of that august 
tribunal which he has so faithfully served 
and so signally honored, was not accom- 
plishd by the ordinary political methods 
but by the practically unanimous action of 
the entire electorate of the State, whose 
hope it is that he may continue throughout 
the new term for which he has been elected 


to serve the people and shed honor and 
renown upon the bench of the highest court. 





The announcement by the Court of Ap- 
peals of the appointment of the Hon. J. 
Newton Fiero, of this city, to be Reporter 
of the Court of Appeals to fill the vacancy 
caused by the death of Edwin A. Bedell, 
has been received by the bench and bar of 
the state with great pleasure. The 
appointee has so long stood in the very 
front rank of the bar for learning, ability, 





.J. NEWTON FIERO. 





integrity and all those qualities that go to 
makeup a great lawyer, that the selection 
is universally conceded to be more than 
usually appropriate. Mr. Fiero was in no 
sense an applicant for the position, and it 
is a matter for general congratulation that 
one occupying the high position which he 
occupies at the bar, and enjoying the 
lucrative practice he has had for so many 
years, should consent to serve in the 





capacity of State Reporter’ Mr. Fiero had 
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just been elected a member of the New /|the constitutionality of the act reorganizing 
York Assembly for 1909, and but for his | the police force of the city of Albany, and 
new honors, would have taken the oath of represented the county of Albany in. the 
office on the assembling of the Legislature. | litigation relative to the removal of the 
In that body his services would have been Superintendent of the Albany Penitentiary. 
of the highest value, but the sense of their’ In addition to his other multifarious 
loss to the State is tempered by the fact,duties, Mr. Fiero has found time to take 
that he will give even more valuable ser-;an active and prominent part in the 
vice in the capacity of Reporter of the) deliberations of the New York State Bar 
décisions of the highest court in the State.’ Association. In that body he has for many 
Mr. Fiero is a native of Ulster county! years acted as chairman of some of the most 
and was admitted to the bar in 1869. important committees, and his advice and 
He began practice at Saugerties three years counsel have been sought whenever any 
later, becoming a partner in the firm of|important matter was under consideration. 
Bernard & Fiero, at Kingston. He remained; He was honored by the Presidency of the 
there until 1891, when he removed to this) State Bar Association in 1892 and 1893, 
city and became a member of the firm of his administration proving one of the most 
Parker & Fiero. Although interested in and | successful in many years. Since 1895 
fully conversant with all branches of the law, he has also occupied the position of Dean 
Mr. Fiero while residing in Ulster county,|of the Albany Law School and has been 
was principally engaged in the equity branch. | largely instrumental in bringing that old 
Since coming to the Capital City, he has: and famous institution which numbers 
been engaged almost entirely in counsel’ among its graduates many of the most 
business, representing the state in many im-' distinguished members of the legal profes- 
portant proceedings, notably as special sion in the country, to the high position 
counsel to the attorney general in the! which it occupies among the institutions of 
special franchise tax cascs. He has also. legal learning in the country. 
represented the State in litigation over land’ _In addition to all this remarkable activ- 
titles in the Adirondack region and has also ity, Mr. Fiero has found time to write a 
acted as counsel to the State Board of Tax number of legal text books. 


Commissioners. He was a_ prominent! After mature consideration, the Court 
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member of the Constitutional Convention 
of 1890, in which body his profound legal 
ability and good judgment were everywhere 
recognized among a body of exceptionally 
brilliant and able men. He was also 
Secretary of the commission appointed by 
Governor Odell to inquire into the con- 
dition of the statutes of the state and he, 
subsequently drafted the act for the con-' 
solidation of the statutes. During his) 
connection with the attorney general’s 
office, Mr. Fiero was counsel under the 
anti-trust law in the prosecution of the so-| 
called Coal Trust, the Ice Trust and the! 
Beef Trust, all of which cases were finally | 
passed upon by the Court of Appeals. 
He was counsel in the action brought to test 








of Appeals selected Mr. Fiero for the vac- 


ancy in the State Reportership, and there 


is universal concurreace in the judgment of 
that august body that he is pre-eminently 
qualified for the duties he will be required 
to perform under the statute. The salary 
of the office is $5,000 a year and the term 
is accordig to the pleasure of the Court. 
The Albany Law Journal takes peculiar 
pleasure and pride in the fact of Mr. Fiero’s 
appointment for the reason that he was for 
some years actively identified with its man- 
agement. As one of its proprietors, he has 
given more or less of his valuable time to 
this journal, and has been a frequent con- 
tributor to its columns, doing much to 
place it in the position it occupies. We 


ten 
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have no hesitation in here recording our 
judgment that among eminent men who 
have held the position of State Reporter, Mr. 
Fiero will prove by no means the least suc- 
cessful. Indeed, our knowledge of his 
special qualifications—his proved abiltiy, 
sound judgment, wide and varied experi- 
ence in all branches of the law, as well as 
in legal authorship, impell us to predict 
that the selection will prove ideal. 


LAW AND JUSTICE. 





Is the law just? Is the administration of justice 
by present day courts and governed by established 
rules of legal procedure and evidence, productive of 
results satisfactory to suitors and to the community 
at large? 


Notwithstanding our blind reverence for precedent, 
jurisprudence is a progressive science, and justice is 
supposed to be dealt out to-day in the United States 
with greater fairness than ever before; but is this 
supposition borne out by the actual facts? Do 
suitors receive the same just treatment at the hands 
of courts and juries, that they would receive at the 
hands of arbitrators chosen from among their friends 
and neighbors? Some will at once reply, that if the 
people were not satisfied, they would keep out of 
court and universally resort to arbitration of civil 
disputes; and the fact that court calendars are 
generally full or crowded, indicates that suitors are 
satisfied with the existing order of things legal. 
This reply, however, is not conclusive. The Ameri- 
can people, while alert and full of progressive energy, 
are slow to abandon long existing methods or to 
revolutionize long respected institutions. They will 
endure inconvenience and even suffer oppression a 
long time, before resorting to radical changes. Es- 
pecially is this true in regard to matters concern- 
ing courts of justice. 


Opinions differ as to the fairness of trial by jury 
but the mass of opinion seems to favor it, although 
one business man who has been much in the courts, 
said to the writer, “ Those cases which I ought to 
win morally and justly, I lose; and those in which 
I am on the weaker side, I win.” His experience 
was probably exaggerated but it indicates that jus- 
tice is not always secured from a jury. ‘rial by 
jury is the great safeguard against a prejudiced 
judge or a judge who is so hopelessly attached to 
rigorous precedents that his rulings may do harm 
to a just claim. On the other hand, how can a jury 
be just and fair, if the judge will not allow it to 
hear testimony which plain business men acting as 





arbitrators would consider a necessary part of a 
case? 

What will the future develop? Will trials of dis- 
putes be carried on out of court more than at pres- 
ent? If so, will it be a step in advance or not? 
If rigid rules of evidence and procedure are dis- 
regarded by arbitrators, will more or less justice be 
accomplished than at present? 

In regard to technical rules of law, the strict ap- 
plications of which often work injustice, shall the 
courts await the mandate of the legislature to 
abolish or modify them, or shall the judges recognize 
the fact that injustice is often done by a too strict 
adherence to ancient rules, and take the initiative to- 
wards a more liberal application of those rules? The 
writer inclines to the opinion that judges should 
be progressive and conscious of their  obli- 
gation and duty to administer both law and justice 
and to make their courts not only places for the 
enforcement of rights, but also sanctuaries for the 
relief of hardships such as Shylock sought to enforce. 
The progressive and coruageous judge who finds a 
method to get away from a harsh precedent, will 
be honored and praised by the people at large, even 
if he is criticized by non-progressive lawyers. 

Law will be more just when we have more uni- 
formity of laws throughout the United States; and 
the efforts which are being made toward uniformity 
indicate the trend of the times and the voice of the 
people. Justice is not equal to all unless the law 
is the same for all and conflicting laws of different 
States of a antion are not just. Several subjects 
under commercial law have already been acted upon 
by a nun! - of State legislatures, with the object 
of establi-..ing uniformity; and others such as mar- 
riage anl dive ve are being agitated. Equal jus- 
tice to a.l must be made to mean equal justice to all 
in all parts of the land in which we are citizens. 

In some states unfairness frequently arises on ac- 
count of the legal effect of a seal after a signature, 
be it a scratch of a pen, a printed design, a piece of 
wax or a piece of colored paper pasted on a docu- 
ment. Why should such a trifling thing have any 
effect whatever upon the value of a document as a 
piece of evidence? A signature either is or is not 
genuine and it is absurd at this late day to give a 
seal the effect of implying that a consideration has 
been received or paid by the person after whose name 
the seal appears. All praise be to the people of those 
States where the seal has been abolished as an evi- 
dence of valuable consideration. 

Another class of cases in which injustice is often 
done in legal form, consists of negligence or accident 
cases, where the application of the rule concern- 
ing contributory negligence is applied in its extreme 
technicality and a suitor who has suffered damage 
or injury by another, is turned out of court with- 
out redress, Legislatures are considering proposed 
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laws making employers liable for acts of negligence 
by coemployees. Such laws, while pleasing to the 
employee, will harass the employer and fatten the 
coffers of accident insurance companies. The thought 
and energy that is being expended upon such enact- 
ments, would be better applied by securing the modi- 
fication of the severity of the law of contributory 
negligence. 

Still another class of cases in which injustice is 
often done in legal form, is that in which wills are 
interpreted. In some States the intention of a testa- 
tor is frequently defeated by the strict application 
of some technical rule of law like the Rule in Shel- 
ley’s Case. The dead man’s family, the lawyers in 
the case, and the judge who makes the ruling, may 
all know to a certainty that a certain disposition of 
property was intended to be made by a will, but the 
court, in some cases, instead of looking for a loop- 
hole for the intention of the testator to pass through, 
will hang up his wishes upon the hook of a techni- 
eal rule from which the judge has not the courage 
or the breadth of mind, to depart without the ex- 
press sanction of the legislature. Strange to say, 
even when a statute is enacted radically changing an 
old rule of law, we sometimes find judges becoming 
unusually industrious in their efforts to defeat the 
intent of the statute. 

A too rigorous exclusion of proffered evidence fre- 
quently results in an unjust judgment. A man may 
be an habitual scoundrel devoid of all sense of hon- 
esty or decency; his reputation may be of the worst; 
his motives may be the most vicious; and yet, cases 
arise in which no evidence of any of this will be 
permitted, and he secures judgment for an unjust 
claim because he has by trickery and deceit obtained 
the written obligation of the defendant from whom 
he seeks recovery. 

Possibly better justice is administered in the crim- 
inal courts than in the civil, because jurors will be 
more apt to hesitate and deliberate where life and 
liberty are at stake than where property or money 
is the subject of their verdict. In making this refer- 
ence to the criminal branch of the law, the thought 
is worthy of consideration, that legal procedure might 
be improved by doing away with the grand jury and 
its secret sessions entirely. In that case, however, 
the committing magistrates should be of unfailing 
high standard and men of intelligence capable of ex- 
ercising a wide and wise discretion. 

A curious inconsistency exists between the criminal 
and the civil courts. A man once convicted of a 
criminal offense, is hounded forever by detectives, 
police and prosecuting officials. If he is accused a 
second or a third time, his previous record is brought 
out as evidence against him to show the probability 
of his guilt. In civil cases, however, such latitude 
is not allowed. A man may commit frauds of a 
similar nature against many people, but his general 





reputation may not be shown up in an ordinary suit 
at law. His veracity may be attacked, but that is 
all. He may be censured and lose in one or more 
similar cases, but those cases cannot be put in evi- 
dence against him to show his probable fraudulent 
intent in others; and if an impulsive judge should 
say that the fraudulent practices of a litigant were 
well known to the court, an appellate court would 
reverse the judgment in the case. Elaborate reason- 
ing and philosophic dissertation may be expounded 
to prove the justice of such a rule, but when we 
come to the plain forum of conscience such as exists 
between a2 man and the members of his family or 
between a man and his God, we are required to dis- 
card all such rules. Motives, reputation and pre- 
vious course of dealing, are things which people do 
consider in their social relations and in their busi- 
ness intercourse. Why, therefore, should they be 
excluded in a court of justice? The stereotyped 
reply is, that the law aims to do the greatest good 
to the greatest number, and that no rule can be 
established which will be absolutely fair in all cases; 
that a rule of law may work injustice in one case 
but result in real justice in ten others, and, there- 
fore, the rule is to be followed. 

Two men dispute about the amount of a bill or an 
alleged overcharge. If both are inclined to settle 
the matter out of court, they or their chosen arbi- 
trators, will consider all arguments pro and con, 
the contentions of each, all circumstances of the 
dispute from all points of view, and probably arrive 
at a just result. If, however, they carry the matter 
to court, and strict rules of evidence are applied, 
the chances are that neither will be as thoroughly 
satisfied with the result as if they had arbitrated 
out of court. 

These are some of the imperfections of the law; 
can they be improved or obliterated? As before 
intimated, in considering the subject, serious con- 
sideration must be given to the personality, preju- 
dices and capabilities of the judges. 

Rules of evidence are a necessity and, it has been 
said, that one object of having such established 
rules is to counteract as far as possible what is 
termed the dangerous power of judicial discretion. 
This suggests the question, Is there great danger 
in judicial discretion? Where is the greater dan- 
ger, in the judge who adheres unbendingly to fixed 
rules of evidence or the one who, where fairness 
seems to demand it, will allow some flexibility and 
elasticity to prevail? Is not the danger in the too 
rigid judge? 

In order to avoid the dangers of judicial discre- 
tion, would it not be better to insist upon the highest 
qualifications in a judge, so as to get men on the 
bench who are not likely to abuse their discretion, 
rather than to hamper judges with so many fixed 
and unbending rules? Solomon’s exercise of discre- 
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tion, in deciding who was the mother of the infant, 
was not according to rule or precedent, but the 
sages of the ages, as well as humble people, have 
praised his just method of arriving at the truth. 

Some judges are elected by the vote of the people 
and others are appointed by executive power. Which 
are the more to be desired? Evils are liable to creep 
into both systems. An executive who appoints a 
man to the office of judge, theoretically, appoints 
him because he is a learned, practical lawyer likely 
to be impartial in his judgments, and who is upright, 
honest and a fair-minded man. Sometimes he is all 
of these; sometimes he is not. Sometimes the alle- 
gation is made that the advisers of the executive 
urge the appointment of a man for judge because 
the candidate is known to be susceptible to influ- 
ences outside the court room, or because his mind is 
already fixed in its trend and opinion concerning 
certain public, political or corporate questions that 
will probably come before him as judge. 

The man who is elected to the bench by the votes 
of the people is, theoretically, a man in whom they 
have confidence, of tried legal ability, upright and 
fair-minded. Sometimes he is all of these; some- 
times he is not. Sometimes he owes his nomination 
to the dictum of a political leader who hands out 
the nomination, either as a reward for past work 
as a politician, or with the knowledge that, as a 
judge, the candidate will be a pliable tool when 
cases come before him involving political party 
questions or interests of contractors for public work 
who may also happen to be men of political import- 
ance — which coincidence does sometimes happen. 

It would seem that an elected judiciary is the 
safest, notwithstanding the evils of small politics 
and great that may enter into its composition from 
time to time. The reason for this conclusion is, that, 
whereas a judge’s tenure of office depends upon the 
voice of the people, evils and errors in the selection 
of the incumbent can be more easily corrected than 
in the case of the judge who is either appointed for 
life or whose reappointment depends upon the voice 
of the one making the appointment. 

True it may be, that great corporate interests may 
control the nomination of men for office, through 
the union of business and political schemes; true 
the same interests may control the election of their 
candidates by controlling the votes of an 
army of employees and people allied with them 
in business. On the otehr hand, however, how are 
evils or abuses in office remedied in this country? 
Is it not by the votes of the people, who, although 
slow to move, do act in a decisive anu revolutionary 
manner, when they awake to a full sense of the cor- 
ruption or oppression which is affecting their wages, 
their cost of living and the peace of their homes? 
The labor vote is an immense factor when awakened 


and this, together with the votes of citizens who are 
not allied with corrupt political or capital interests, 
can control any election. 

The writer has no prejudice against or blind sym- 
pathy with, either capital interests as a whole or 
organized labor as a whole. They are not, under 
normal conditions, antagonistic to eacn other, but 
are necessary to and dependent upon each other. 
No man should be placed upon the bench because he 
is specially affiliated with either class or because he 
is antagonistic to either. What is necessary for the 
fair administration of justice is a fair judge with 
a mind which he is not too timid to exercise; a man 
faithful to the laws of the land; but at the same 
tame one who can temper justice with mercy; one 
who can exercise a free mind untrammelled with 
influences extending back to his nomination and 
election; one who is not afraid to modify the rigor 
of established rules of law to the proven facts of 
each particular case that comes before him. This is 
the type of man needed upon the bench to-day. We 
have many who approach this ideal, but many more 
are needed. There are cases in which no direct 
indictment of misconduct can be made against a 
judge, but at the same time his actions may cause 
us to do much serious thinking and to feel some 
doubt. The doubt does not necessarily imply cor- 
ruption — and corruption on the bench in this coun- 
try is rare — but it does mean that there are judi- 
cial minds that need opening up to a sense of greater 
independence and higher plane of action. The office 
of judge demands respect: and deference, but the 
standard in these times should be that of a man 
who is not only in touch with the learning and 
science of the law, but who is also in touch with the 
people and with the current events and trend of 
everyday life. 

In a criminal court recently, according to a news- 
paper report, a judge ordered the acquittal of a 
defendant charged with a crime. .The pleased defend- 
ant wrote a letter of thanks to the judge, referring 
to him as a good, just and impartial jurist, and 
thanked him for the upright, conscientious, honor- 
able and efficient manner in which he had conducted 
we trial. For this the judge publicly reprimanded 
tne man, fined him a sum of money and ordered 
his commitment to jau until it was paid. In so 
doing, the judge made this lofty announcement: 
“No judicial pronouncement originates with an in- 
dividual, but is the declaration or the judgment of 
the law itself speaking through human agency of an 
officer commissioned for that purpose.” Of course, 


it was an unnecessary, unusual and unwise act for 
the acquitted man to write the letter, but the impos- 
ing of the fine would seem to an ordinary observer 
to be a too severe punishment for offending the 
dignity of the court, and the reported remarks of 





to an intelligent consciousness of its sufferings; 


the judge are open to some criticism. Theoretically 
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a court is impersonal, but no court can be held 
without a human being —a man—to preside and 
direct its proceedings with an exercise of personal 
diseretion; and all law is either statutory or adju- 
dicated — in every case the work of very human men. 
If, however, this judge’s view should be accepted as 
the correct one, how important it is that the human 
agent should be a man of broad, receptive mind and 
in touch with humanity as a whole. If, taking 
another standpoint, the judgment of the law simply 
speaks through the human agency of a judge’s brain 
and mouth, he is an automaton, a machine repeating 
legal axioms. Even in this view of the subject, how 
important it becomes that he should be a man with 
a mind full not merely of rules of law but possessed 
also of a sense of right, justice and fair-dealing, 
accompanied with charity, merey and sympathy with 
his fellow humans. 

The question is suggested, Will we eventually 
resort to arbitration, so as to avoid occasional 
imperfections in courts of justice, or will our love 
for existing institutions impel us to demand more 
perfection in our legal system? Will courts go out 
of business, except for scoundrels, who never want 
arbitration, and except for criminal trials? 

Shall judges listen to public clamor and sentiment 
or shall they leave that to the legislature and con- 
tent themselves, as at present, either in enforcing the 
letter of the statutes or in declaring them unconsti- 
tutional? 

The past century has been radical strides in the 
direction of greater fairness in court proceedings. 
Laws have been passed enlarging the competency of 
witnesses and simplifying legal procedure. Many 
ancient writs and formalities have been shelved as 
out of date and no longer necessary. Efforts have 
been made to expedite the business of courts and 
remove tne reproach of the law’s proverbial delays, 
but cannot more be accomplished ? 

The thoughts here expressed are not intended to be 
a finished essay upon law and justice, but simply to 
suggest some ideas that may eventually be of help 
in rendering the law more just. They have raised 
more questions than answers. The conclusions may 
be summed up as follows: 

First— The administration of the law does not 
always result in justice and is susceptible to im- 
provement, so that unfairness may be reduced to a 
minimum. 

Second -— Some antiquated principles of law do 
not in this day make for right and fairness to the 
extent that we naturally demand. 

Third — Uniformity in laws in all the states is a 
natural step towards greater fairness. 

Fourth — Although arbitration is an ideal method 
of arriving at a just decision of disputes, neverthe- 
less, courts of justice shouid be so conducted as to 
inspire confidence in all who go there seeking redress, 








Fifth — The great factor that counts for justice in 
the court room, whether a jury is present or not, is 
the judge, rather than the enactments of the legis- 
lature. 

Lastly — The remedy for existing imperfections is 
in the hands of the voters— who elect legislators 
and executives and who ought to elect all judges. In 
order to obtain the best results, the voters should 
be educated as to the qualifications they ought to 
demand in a judge, and elect only those men to the 
bench who seem to possess the qualifications sug- 
gested — learning and integrity coupled with courage, 
a sense of fairness and broad-mindedness. This will 
not result in absolute perfection, but will cause an 
improvement in legal procedure and cause more real 
justice to be accomplished than is now the case. 

Hagey SHELMIRE Hopper. 

Philadelphia. 

REQUIRMENT OF WRITTEN AGREEMENT EM- 
PLOYING REAL ESTATE BROKER. 





The decision of the Court of Appeals in Frank L. 
Fisher Co. v. Woods (187 N. Y. 90), holding uncon- 
stitutional chapter 128 of the Laws of 1901, which 
provided that “in cities of the first and second class 
any person who shall offer for sale any real prop- 
erty without the written authority of the owner 
of such property * * * shall be guilty of a mis- 
demeanor,” seems to have been quite substantially 
inspired by the penal form in which the statute was 
framed. There are remarks in the opinion which 
apparently disapprove of the general policy of such 
statutes. The court, however, says: 

“Had the act been for the purpose of regulating 
the business of brokerage or a statute of frauds, a 
different question would have been presented, but 
it is neither. It relates, as we have seen, to any 
and every person, and instead of making the oral 
contract void it makes the person employed guilty 
of a misdemeanor and punishable as a criminal. 
Undoubtedly, the power of the Legislature to enact 
what shall amount to a crime is exceedingly large, 
but, as was said by Peckham, J., in People v. Gill- 
son (109 N. Y. 389), “That there is a limit even 
to that power under our Constitution we entertain 
no doubt, and we think that limit has been reached 
and passed in the act now under review.” So we 
conclude with referenee to this act.” 

Enactments of this class in the nature of business 
regulations or statutes of frauds are quite common 
throughout the Union, and their legitimacy and value 
as a protection to owners of real estate against op- 
pression seem to be generally conceded. 

In 1873 the State of New Jersey passed an act 
“to regulate commissions of brokers and real estate 
agents in the sale of land,” providing “that no 


, broker or real estate agent selling land on account 
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of the owner shall be entitled to receive any com- 
mission, except the authority for selling is in writ- 
ing, signed by the owner or his autnorized agent, and 
the rate of commission on the dollar shall have been 


stated in such authority.” In 1874 that act was 


included in the general statute “for the prevention 
of frauds and perjuries. 

In Stout v. Humphrey, in the Court of Errors and 
Appeals of New Jersey (June, 1903, 55 Atl., 281), 
it was held that such provision aimed at and applied 
to any person who acts as a broker or real estate 
agent in the particular transaction out of which 
the claim for compensation arises, and its scope was 
not restricted to persons regularly engaged in the 
business of real estate brokers or agents. It was 
further held that in the absence of a written con- 
tract there is no right to compensation for services, 
and that a subsequent express promise to pay is 
without consideration and void. To the same effect 
is the recent decision of the Supreme VLourt of New 
Jersey in Bagnole v. Madden (69 Atl., 967). 

The latest judicial utterances on the subject apply- 
ing a similar enactment is in McCrea v. Ogden, by 
the Supreme Court of Washington (October, 1908, 87 
Pac., 503). Here the construction of the act is more 
liberal than in the New Jersey cases cited. The 
statute of Washington requires that “ any agreement, 
contract and promise shall be void unless such agree- 
ment, contract or promise, or some note or memor- 
andum thereof, be in writing and signed by the party 
to be charged therewith, or by some person thereto 
by him lawfully authorized, that is to say, * * * 
(5) An agreement authorizing or employing an agent 
or broker to sell or purchase real estate for com- 
pensation or a commission.” It is not required that 
the rate of commission shall be stated in the body 
of the instrument. A majority of the court held 
that a memorandum at the end of a contract to 
convey and after the vendors’ signature, they being 
the only signers, reading “commission to be paid 
when the second payment is made to McCrea & Merri- 
weather (the brokers), $625,” amounted to a sub- 
stantial compliance. The decision was by a bare 
majority, and the position of the dissenters that 
the memorandum in question was insuflicient is very 
forcible. 

The majority of the court recognizes that the ob- 
ject of the statute is to prevent vendors and pur- 
chasers from being defrauded by brokers wrongfully 
claiming commissions, and intimates that the op- 
posite construction under the circumstances disclosed 
would result in defrauding brokers, which probably 
was true enough. ‘The general utility of laws of 
this class is not at all impugned by this Washing- 
ton decision, which perhaps strained the statute in 
order to avoid injustice in a particular case. 

—New York Law Journal. 
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AMONG THE LATE DECISIONS. 

The signal of a flagman to cross is held, in Union 
P. R. Co. v. Rosewater (C. C. A.), 157 Fed., 168: 
15 L. R. A. (N. 8.), 803, not to relieve one from the 
duty to look and listen before driving upon a cross 
ing. 





One who slips and falls upon a street crossing 
rendered slippery by oil applied by a trolley com- 
pany to its tracks to facilitate rounding a curve is 
held, in Slater v. North Jersey Street R. Co. (N. J. 
Err. & App.) 69 Ari. 163, 15 L. R. A. (N. S.) 840, 
to be entitled to recover for injuries received. 

One engaged in unloading a wagon, with his body 
in the path of passing street cars, and who for five 
or ten minutes fails to look or listen for an ap. 
proaching car, is held, in* Volosko v. 
Street R. Co. 190 N. Y. 206, 82 N. E. 
A. (N. S.) 
law. 


Interurban 
1090, 15 L. R. 


1117, to be negligent as a matter of 


An agreement by a purchaser of real estate to 
assume and pay an encumbrance thereon as _ part 
of the consideration, is held, in Enos v. Anderson, 
40 Colo. 395, 93 Pac. 475, 15 L. R. A. (N. 8S.) 1087, 
not to be within the provision of the statute of 
frauds requiring a promise to answer for the debt 
of another to be in writing. 





A dealer in a particular make of cable, who knows 
it is to be used in drilling for oil, is held, in Oil 
Well Supply Co. v. Watson, 168 Ind. 603, 80 N. PF. 
157, 15 L. R. A. (N. S.) 868, impliedly to warrant 
that the cable furnished is a sound one of that 
make, where it is impossible to test the quality with- 
out putting it to actual use. 





Where a common carrier, as a consideration for 
the conveyance of a right of way over land. promises 
to maintain a spur track and depot at a certain 
place upon lands given for that purpose, and the 
party giving the land, relying upon the promise of 
the corporation, incurs great expense in improving 
his property for use in connection with the advantages 
of the spur track and depot and the operation oi 
trains thereon, and the breach of the promise results 
in an injury that eannot be adequately compensated 
in damages, it is held, in Taylor v. Florida E. C. 
R. Co., 54 Fla., 635; 45 So. 574; 16 L. R. A. (N. S.), 
307, that equity may enforce performance of the 
promise in the matter and to the extent agreed. 





An indictment alleging that defendant threatened 
certain restaurant keepers that, if money were not 
paid him, he would prevent them from obtaining 
liquor licenses, and thereby injure their business; but 
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which fails to state whether he would do so by lawful | 
influence, or by duress, menace, fraud, or undue in- 
fluence; or which fails to state that the defendant | 


which it oceurs point strongly to a condition which 


is abnormal and dangerous, which is long continued 
under circumstances indicating that the employer, 


. "gs . . t ° . 
was in @ position to exercise such undue influence,— | by the exercise of reasonable care, should have known 
is held, in People v. Schmitz (Cal.), 94 Pac., 419; of it, and the evidence excludes knowledge, negligence, 


15 L. R. A. (N.S.), 717, not sufficiently to charge a 
threat to do an unlawful injury. 


A statute requiring the closing of barber shops on } 
Sunday, fixing a different penalty for its violation | 
from that imposed for violations of the general | 
Sunday law, is held, in Armstrong v. State (Ind.) | 
94 N. E. 3, 15 L. R. A. (N. 8S.) 646, to violate a 
constitutional provision forbidding special laws for 
the punishment of misdemeanors. 

That one accepting a license to teach seclool van- 
not resort to the courts to prevent its revocation on 
statutory grounds by the proper school officers, but 
must himself to 


submit their 


authority, is held in 
Stone v. Fritts (Ind.) 82 N. E. 792, 15 L. R. A. 
(N. S. 1147, although the revocation of sueh a li 
eense for other than statutory cause may be en- 
joined. 


A tax upon the shares of a bank’s steck, and upon 
its assets, is held, in East Livermore v. Livermore 
Falls T. & Bkg. Co. (Me.) 69 Atl. 306, 15 L. R. A. 
(N. S.) 952, to he double taxation, and not leviable, 
in the absence of express legislative authority. 

‘The negligent failure of a telepuone company to 
swnmon an addressee to receive a long-distance mes 
held, in 

Co, (Or.) 94 Pae. 
(N. 8.) $10, to render the company 


sage offering employment is 
Pacifie States Teleph. & Teleg. 


15 L. R. A. 


liability for the loss thereby oceasioned., 


G8, 


That, where standing timber is real estate, no im- 
plied contract of removal within a reasonable time 


arises from an absolute conveyance of it, noncom- 


pliance with which will result in a forfeiture, is held } 


in Butterfield Lumber Co. v. 
6 L. BR. A. (N. 8.) 1322. 


Guy (Miss.) 46 So. 78, 


The open season for certain game provided for in 
a statute forbidding the hunting of sueh game ex 
cept from a certain date to another date, was held, 
in State v. Elson, 77 Ohio St. 489, 83 N. E. 904, 15 
L. RR. A. (N. 8.) 686, to be exclusive of the first- 
named date, and inclusive of the last. 


Negligence of the master, rendering him liable to, 


his employee for personal injuries due proximately 
to the erratic operation of a machine, is held, in 
Byers v. Carnegie Steel Co. (C. C. A.), 159 Fed., 347; 


16 BD. R. A. (N. S.), 214, to be inferable where the: 
S.), 301, that it must appear that the person charged, 


charactor of the accident. and the circumstances under 


MeLeod v.} 


and assumption o1 risk on the part of the employee, 


| . . . . 
| notwithstanding the absence of direct testimony by 


personal observation of the existence of the specific 
defect alleged to have caused the accident, 

A trustee of several estates who keeps the effects 
belonging to all in one bank account and the securi- 
ties in one box is held, in French v. Hall (Mass.), 84 
N. E., 438; 16 L. R. A. (N. 8.), 205, to be able to 
effect a sale of a mortgage from ene estate to another 
by entry in his books without.a formal ‘assignment 
of the mortgage and indorsement of the note se 
eured thereby. ; 

The measure of damages in an action brought after 
expiration of a term, for breach of covenant by a 
tenant to keep the premises in repair, is held, in 
Appleton v. Marx, 191 N. Y., 81; 83 N. E., 563; 16 
L. R. A. (N. 8.), 210, to be the cost of putting them 
into repair. 





That testamentary capacity is not destroyed by a 
mere belief in spiritualism in Stein- 
kuehler v. 15 L. R. 
A. (N. S.) 


allirmed 
Wempner (Ind.) 81 N. E. 482 


oz, 
675. 


is 


The direction of a debtor in a foreign state to his 
domestic agent to pay the principal funds in his 
hands to an assignee of the principal in another State 
is held, in Dillingham v, Traders’ Ins. Co. (Tenn.), 
108 S. W., 1148; 16 L. R. A. (N. S.), 220, to be an 


, attempted removal of property from the State, within 


the meaning of the attachment laws. 


A combination or conspiracy in restraint of trade 


,in a single city of a territory is held, in Tribolet rv. 


United States of America (Ariz.), 95 Pac., 85; 16 
i SR. A. ER. 8) to be within the provisions of 
the Sherman anti-trust act. 


Vor 


> aes 





The right of a public warehouseman to issue and 
deliver to his creditor as security for his indebted- 
ness a@ Warehouse receipt upon property actually con- 
tained in such warehouse and owned by him is sus- 
tained in State use of Hart-Parr So. v. Robb-Law- 
rence C.o (N. D.), 115 N. W., 846; 16 L. R. A. (N, 
S.), 227. 

To charge one with liability for personal injury 
because of negligence subsequent to that of the 
person injured, it was held, in Young v. Louisville 
& N. R. Co. (Ala.), 45 So. 238; 16 L. R. A. (N. 
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or one for whose acts he was responsible, knew of 
the perilous situation of the person injured, or that, 
by his conduct, he was about to become imperiled; 
und that the person charged was negligent in the 
performance of his duty to avert the injury, which 
was the proximate consequence of such neglect. 

One paying the note of another by mistake is 
held, in Charnock v. Jones (S. D.), 115 N. W,, 
1072; 16 L. R. A. (N. 8.), 233, not to be entitled 
to be subrogated to the rights of the payee. 





A contract by one not acting as attorney, for a 
specifie consideration to defeat the probate of a 
will, is held, in Cochran v. Zachery (lowa), 115 N. 
W., 486; 16 L. R. A. (N. S.), 235, to be void as a 
species of champerty or maintenance. 





A devise of real estate on which a business is con- 
ducted, together with the stock and equipment, is 
held, in Bradbury v. Wells (lowa), 115 N. W., 880; 
16 L. R. A. (N. .), 240, to pass the good will of 
the business, leaving nothing to be accounted for by 
the executors as part of the residuim of the estate. 

A statute giving the widower of a childless wife 
one-half the estate of which she dies seised is held. 
in Perry v. Strawbridge, 209 Mo. 621; 108 S. W.. 
641; 16 L. R. A. (N.S.), 244, not to operate in favor 
of one who murders his wife, where the legislature 
has expressly adopted the common law with its maxim 
that no one shall profit by his own wrong. 


The maintenance of a training school for teachers 
is held, in Cox ». Commissioners of Pitt County, 146 
N. C., 584; 60 S. E. 516; 16 L. R. A. (N. 8.), 253, 
to be within the scope and purpose of a county govern 
ment, for which it may authorize the issuance of 
bonds. 

Felling one’s own trees in a forest is held. in 
Young v. Fosburg Lumber Co. (N. C.), 60 8. E., 
654; 16 L. R. A. (N. 8.), 255, not to be so intrin- 
sically dangerous that the owner cannot commit the 
work to an independent contractor, and thereby avoid 
liability for injuries by a falling tree to one passing 
along a private path near the place where the work 
is being done. 

An instruction which states that by the term “ rea 
sonable doubt” is meant a doubt that has a reason 
for it is held, in Abbott v. Territory (Okla.). 94 
Pae. 179; 16 L. R. A. (N. S.), 260, to be erroneous, 
and a cause for reversal of the judgment. 

A citizen and taxpayer whe has a special pecuniary 
interest in the performance of an actual act required 
by statute is held, in State ex rel. Fooshe v. Burley 





(S. C.), 61 S. E., 255; 16 L. R. A. (N. S.), 266, to 
have the right, in a mandamus proceeding to com. 
pel such performance, to attack the constitutionality 
of an apparently inconsistent statute. 





The pardon ot an attorney convicted of forgery ix 
held, in Nelson v. Com. (Ky.), 109 S. W., 337; 16 
L. R. A. (N. 8.). 272, not to prevent his being dis 
barred, where evidence of good moral character jx 
necessary to an attorney’s license, and the courts have 
inherent power to disbar for want thereof. 





The courts of a state are held in Mason v. Inter 
colonial Railway, 197 Mass., 349; 83 N. E., 876; 16 
L. R. A. (N. S.), 276, to have no jurisdiction of an 
action against a railroad owned and operated by a 
foreign sovereign, the revenue from which becomes 
part of the public revenue of his country, to recover 
damages for personal injuries received in his domin- 
ion, and caused by the negligent operation of the 
road, 

If a flow of water through an artificial ditch es 
tablished originally to carry a portion of a river, 
and continued for many years without change or ob- 
jection, was such as to constitute a natural water 
course had the flow begun without artificial aid, it 
is held, in Stimson vr. Brookline, 197 Mass.. 568; 83 
N. E., 893; 16 L. R. A. (N. S.). 280, that the jury 
may find that it is a water course subject to the 
rules applicable to natural water courses. 

The corpus delicti in arson is held, in Spears v. 
State (Miss.). 46 So. 166; 16 L. R. A. (CN. S.), 285, 
to consist in proof of the burning. and of criminal 
aveney in employing it. 

The proprietor of a hotel operating a_ passenger 
elevator therein is held, in MeCracken v. Meyers (N. 
J.), 68 Atl. 805; 16 L. R. A. (N. S.), 290, to be 
bound to exercise at least ordinary care in the char 
acter of the applianee provided, and in its main- 
tenance and operation, and to owe this duty to every 
person who has lawful business on the premises and 
an occasion to use the elevator, whether he be guest, 
visitor, or otherwise. 


The selection of a person owning land within the 


| district, to assess the benefits aceruing from the 


improvement of a drainage ditch, is held in Com- 
missioners of Union Drainage Dist. v. Smith, 233 
H., 417; 84 N. E., 376; 16 L. R. A. (N. 8.), 208, 
to deprive other property owners of due process of 
law. 


That the doctrine of last clear chance does not 
apply in case a person who had been standing on 
the hub of a wagon near a car track was hit by 
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a car while stepping backward to the ground with- 
out any precaution as to approaching cars, with noth- 


nig to show that the injury could have been avoided | 


by the railway company after he started to step 
down, is declared in State use of Carey rv. Cumber- 
land & W. Electric R. Co., 106 Md., 629; 68 Atl., 
1097; 16 L. R. A. (N. S.), 297. 


_- 





Where a prisoner is paroled without statutory 
authority, it is held, in Seott ». Chichester, 107 Va., 


933; 60 S. E., 95; 16 L. R. A. (N. S.), 304, that 


to remain in prison beyond the time when the original 
sentence expired 

That an assignment for creditors will not carry 
the right of the assignor to exercise the option of sur- 
rendering for its cash value an insurance policy on 
his life, paid up while he was in affluent cireum- 
stanees, which had taken out the benefit of 
his children, is held in McCutchen v. Townsend (Wy.). 
105 S. W., 937; 16 L. R. A. (N. S.), 316. 


he for 


inere Was 80 


The fact that a pregnant woman 
badly frightened by the reckless firing of guns on 
after, languish and die, is held, in Com. v. Couch, 32 
ky. L. Rep., 638; 106 S. W., 830; 16 L. BR. A 


the firing indictable for murder, on the ground that 
the death 
or probable result of the fright. 


eannot be said to have been the natural 


Under a statute imposing a succession tax upon 
“property within the jurisdiction ” of the State, it 
is held, in MeCurdy rv. MeCurdy, 197 Mass., 248; 85 
N. E., 881; 16 L. R. A. (N. S.), 329, that the 
value of a mortgage # «a citizen, upon real estate 
of a nonresident, should be dedueted in computing 
the tax upon the interest of the latter. 
moved earth in 


That whe had the which a 


body was buried will not be required to restore the 


one 


remains of the body to their former resting place if 
no trace of them was discovered in the grave, is de- 
clared in Wilson v. Read, 74 N. H., 322; 68 Atl. 37; 
16 L. R. A. (N. S.), 332. 

rhat a trustee in bankruptey may be charged with 
the value of assets which never came into his posses 
sion if he failed in his duty to get them into posses- 
sion, is held Reinboth (C. C. A.), 
672; 16 TL. (N. &.), 341. 


in Re 
B.. & 


Surrender of a note before the completion of a 


(VN. C.), 61 S. E., 198; 16 L. R. A. (N. S. 





wera 


the highway as to cause her to abort shortly there- | 


(N. S.), 327, not to render the one responsible for } 


157 Fed., 


renewal note by securing a signature which the credi- 


jnot to release the liability of sureties on the first 
} note. 

The incorporators of a trust company, who, after 
; the enterprise proves unsuccessful for want of sulli- 
}cient funds to meet the statutory requirements, fails 
} to return to the subseribers the funds collected, are 
held, in Miller v. Denman (Wash.), 95 Pae., 67; 16 
)L. R. A. (N. S.), 348, to be personally liable there- 
'for, whether the failure results from conspiracy, 
| fraud, or negligence. 


he cannot, upon violation of his parole, be required | 


A contract, although absolute in form, guarantee- 
ing the fulfilment of an agent’s contract, made with 
out consideration, in the absence and without the 
| request of the obligee, is held, in Wm. Deering & 
Mortell (S. D.), 110 N. Y., 86; 16 L. R. A. 
(N. S.), 352, to be a mere offer, which requires ac- 
ceptance to be binding. 


Co. v. 


A note to this case collates 
all the other authorities on necessity of aceeptance 
to bind guarantor. 

A parol contract to transfer to an attorney shares 
of corporate stock for services thereafter to be ren- 
dered is held, in Frankim v. Matoa Gold Min. Co. 
(C. C. A.), 158 Fed., 941; 16 L. R. A. (N..S.), 381, 
to be void under a statute requiring contracts for the 
sale of goods and chattels to be in writing unless 
'the buyers shall at the time pay some part of the 
purchase money; and the fact that services are ren- 
| dered at the time the contract is made is held to be 
immaterial. 


Benefits from a public improvement to land are 
held, in New York v. Consolidated Gas Co., 190 N. Y., 
350; 83 N. E., 299; 16 L. R. A. (N. S.), not 
ito be properly set off against the value of the land 
|taken, under a constitutional requirement that. pri- 
‘vate property shall not be taken for public use with 
out just compensation, where no question of assess 
;ment of benefits is involved, and the taking vests 
‘the fee in the public, which may, at its discretion. 
{abandoned the improvement and divert the land to 
other purposes. 


29> 
OO), 


\n injunction against a breach of contract of a 
bookkeeper not to engage in the liquor business in 
the state is denied in Simms ». Burnette (Fla.), 46 
So., 90; 16 u. R.A. ON. S.), 389, in the absence of 
some special equity, invelving good will, peculiarly 
intellectual or other skill or capacity, secret process 
of business, or other recognized ground. 


An injunetion to restrain breach of contract by a 
dentist entering the employment of one carrying on 


tor has agreed to secure is held, in Benson r. Jones |such business in different places, that he, will not 
343, | 


enter into competition with his employer for five 
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years after leaving his employment, is denied in Osius 
v. Hinchman, 150 Mich., 603; 114 N. W., 402; 16 
L. R. A. (N. S.), 393, in the absence of irremedial 
damages, or anything to show inadequacy of the 
remedy of law. 





‘Lhe unexplained presence of a child non sui juris 
on a dangerous railroad crossing is held, in Harring- 
ton v. Butte A. & P. R. Co. (Mont.), 95 Pac., 8; 
16 L. R. A. (N. S.), 395, to be prima facie evidence 
of negligence on the part of its parents. 





Failure of the general otiicers of a corporation in- 
sured against liability for injuries done by its horses 
and vehicles, or of its agents charged with the duty of 
adjusting claims against the insurer, to receive notice 
of an accident, is held in Woolverton v. Fidelity & C. 
Co., 190 N. Y., 41; 82 N. E., 745; 16 L. R. A. (N. 
S.), 400, not to excuse noncompliance with a pro: 
vision of the policy that assured, upon occurrence of 
an accident, shall give immediate notice thereof to 
the insurer. ; 

A railroad company is heli, in Kyles v. Southern 
R. Co. (N. C.), 61 S. E., 278; 16 L. R. A. (N. S.), 
405, to owe to the widow of one killed upon its tracks 
the duty of gathering up the body and its fragments 
found on its track, and decently protecting them, and 
preparing them for burial, negligent failure to per- 
form which will give her a right of action. 





The sale of personalty in the vendor’s possession 
is held, in Clevenger v. Lewis (Okla.), 95 Pae., 230; 
16 L. R. A. (N. 8.), 410, to imply a warranty as to 
the entire title, protecting against partial defects, 
liens, charges, and encumbrances, by which the title 
transferred is rendered anything less than full, per- 
fect, and unencumbered. 





That equity should not proceed against the objection 
of defendant in a suit by a trustee in bankruptey 
to recover a definite sum as the value of property 
transferred within four months prior to the beginning 
of the proceedings, all of which will be necessary to 
meet the claims against the bankrupt, is held in 
Warmarth v. O’Daniel (C. C. A.), 159 Fed., 87; 16 
L. R. A. (N S.), 414. 





The mere iact that a stream is capable of floating 
logs to such an extent that the public may be en- 
titled to the right of highway therein is held, in 
Allaby v. Mauston Electric Service Co. (Wis.), 116 
N. W., 4; 16 L. R. A. (N. S.), 420, not to be sufli- 
cient to show that it is navigable, within the mean- 
ing of milldam acts. 





One who is traveling in another’s carriage on a 
mission in which both are interested, having as much 





right as the owner of the carriage, who is driving 
the horse, to control the course, is uxeld, in Davis ¢. 
Chicago R. I. & P. R. Co. (U. C. A.), 159 Fed. 10, 
16 L. R. A. (N. S.), 424, to be bound to take pyre. 
cautions to avoid injury upon approaching a railroad 
crossing, and not to be able to absolve himself from 
the charge of negligence on the theory that he relied 
on the driver to do so. 





Mere lapse of time is held, in Hartford v. MeGilli 
cuddy (Me.), 68 Atl, 860; 16 L. R. A. (N. S.), 43], 
not to terminate, as matter of law, the authority of a 
broker who has been commissioned to find a pm 
chaser of real estate. 

The right of an owner of a party wall to main 
tain an action for interference with his property, 
against the owner of the adjoining land, who, with- 
out making use of it under the party-wall agree- 


ment, drives nails iuto it for the display of merehan- 


dise which he has for sale, is sustained in Berry y. 
Godfrey (Mass.), 84 N. E., 304; 16 L. R. AL (NL S.), 
434. 

A pipe line for the transportation of gas is held, 
in Cheney v. Barker (Moss.), 84 N. E., 492; 16 L, 
R. A. (N.8.), 436, not to be an additional servitude 


on a public highway for which the abutting owners | 


are entitled to compensation, although the gas is to 
be transported through the municipality, and is not 
intended for the use of its citizens. 

. here, in an action to reeover damages tor a tort, 
the evidence shows that the act was committed wil- 
fully, wrongfully, or maliciously, or fraudulently, or 
oppressively, and is of such a character as to indi- 
eate that the defendant acted wit hreckless disre 
gard of the rights of the pliantiff, it is held, in 
Anderson v. International Harvester Co. (Minn.), 
116 N. W., 101; 16 L. R. A. (N. S.), 440, that ex- 
emplary damages may be awarded, actual malice not 
always being necessary. 

the liability of a carrier for injuries inflicted }) 
wild animals m its possession for transportation, 
upon one visiting its freight house with no business 
to transact, and who, impelled by curiosity, went 
between the cages, is denied in Molloy v. Starin, 191 
N. Y., 21; 83 N. E., 588; 16 L. R. A. (N. S.), 445, 
where it had arranged them facing. each other, 80 
that the publie could make reasonable use of the 
premises without being entrapped to their injury. 





An exception, in a statute imposing a tax upon 
the sale of nonintoxicating malt liquors, that it shall 
not apply to regular druggists who as such keep for 
ale as a part of a regular drug stock such proprietary 
remedies as malt extract, malt madicine, and malt 
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and iron, used exclusively as medicine, and not as a 
beverage, is held, in Ex Parte Woods, 52 Tex. Crim. 
App., 575; 108 S. W., 1171; 16 L. R. A. (N.S.), 450, 
to render the statute void under the constitutional 
provision that all occupation taxes shall be equal 
and uniform upon the same class of subjects. 


A street car company which, after a passenger 
has signaled to be put off at a certain stopping place 
and puts the passenger off at a place where the 
roadbed is ballasted with slag and is very rough, is 
held, in Melton v. Birmingham R. L. & P. Co. (Ala.), 
45 So. 151; 16 L. R. A. (N. S.), 467, to be negli- 
gent. 


When an assignee of the equity of redemption of 
mortgaged property pays the mortgage without actual 
notice of a junior judgment lien, it is held, in Capitol 
Nat. Bank v. Holmes (Colo.), 95 Pae., 314; 16 L. 
R. A. (N. S.), 470, that equity will treat him as an 
assignee of the mortgage, and revive and enforce it 
for his benefit. 


A contract by a board of county commissioners em- 
ploying a private person or firm in aid of the col- 
lection of taxes, which services the statute makes it 
the duty of certain township and county officers to 
render, is held in State ex rel. Coleman v. Fry (Kan.), 
95 Paec., 392; 16 L. R. A. (N. S.), 476, to be ultra 
vires, against publie policy, and void. 

The right to exercise the power of eminent domain 
to secure a right of way for the transportation by an 
individual of stone from his quarry to a railroad is 
sustained in Chesapeake Stone Co. v. Moreland (Ky.), 
104 S. W., 762; 16 L. R. A. (N. S.), 479, where any 
other person desiring to use the way has the statu- 
tory right to do so by paying reasonable compensa- 
tion therefor, although few may have oceasion to 
avail themselves of the privilege. 

A newspaper plant, and, as incident thereto, the 
subscription lists and good will of the paper, is held, 
in Seabrook v. Grimes (Md.), 68 Atl. 883; 16 LL. R. 
A. (N. S.), 483, to be within the rule that a bequest 
for life of personal property which is consumed in 
use vests title absolutely in the life tenant. 


Use by the owner of a building repaired under a 
contract providing that payment shall be made on 
certificate from the architect is held, in Pope v. 
King (Md.), 69 Atl 417; 16 L. R. A. (N. S.), 489, 
not to render him liable for the repairs if the cer- 
tificate is not obtained. 


That a plaintiff will be entitled to hold the pro- 
ceeds of his judgment free from execution under the 
exemption laws, is held, in Caldwell v, Ryan, 210 


Mo., 17; 108 S. W., 533; 16 L. R. A. (N. 8.), 494, 
not to prevent the application to it of a statute di- 
recting the sheriff, in case executions in favor of both 
parties come to his hands, to set off one against the 
other, with certain specified exceptions, among which 
is not found that claimed by plaintiff. 


Although counts for forgery and uttering a forged 
instrument may be joined in the same indictment, 
and the state cannot be compelled to elect on which 
count it will go to the jury, it is held, in State v. 
Carrigan, 210 Mo., 351; 109 8. W., 553; 16 L. R. 
A. (N. S.), 561, that a conviction eannot be an- 
thorized on both. 

A stairway constructed by the owner of two ad- 
joining buildings next to the wall of one of them, for 
access to the second story of both, is held, in Powers 
v. Heffernan, 233 Ill, 597; 84 N. E., 661; 16 L. R. A. 
(N. S.), 523, to be a reasonable necessity to the other, 
where access to its second story eannot be gained 
without outlay of money and impairment of the size 
and usefulness of the first story; so that, in ease of 
the sale of the buildings to different persons, the pur- 
chaser of the one containing the stairway and hall 
will not, although he purchased first, be permitted to 
forbid their use by the purchaser of the other. 

The display of fireworks consisting in part of 
bombs fired trom mortars in a city street, 
sonable for and efficient management, 
under the control of experts, for the celebration of 
a political victory, is held, in Melker +. New York, 
190 N. Y., 481; 83 N. E., 565; 16 1. R. A. (N.S.), 
621, not to be a nuisance per se, making the municip- 
ality liable for injuries to a bystander due to the 
explosion of a mortar, where such articles are re- 
garded as safe by experts, none having been known 
to explode before by the one giving the exhibition, a 
man of more than thirty years’ experience, and the 
cause of explosion not being capable of explanation. 


with rea- 


space safe 


Where, before the expiration of a license to engage 
in the sale of intoxicating liquors, a law was enacted 
providing for a higher license fee for the right to 
sell such liquors, and the licensee, without any di- 
rection from the muniiepal authorities, ceased to 
engage in the sale of such liquors when the law went 
into effect, and before the time expired, applied for 
a return of the unearned portion of the license fee; 
but the application was not acted upon during the 
term of the license, and, after the expiration of the 
term, the mayor and council acted thereon and re- 
solved to refund the money, — it is held, in Fitzgerald 
v. Witchard, 130 Ga., 552; 61 S. E., 227; 16 L. R. A. 
(N. S.), 519, that a petition by citizens and taxpayers 





to enjoin the city from refunding the money was not 


demurrable, 
‘ 





oe 
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THE INDUSTRIAL GUARANTEE OF THE STATE. 


By Don E. Mowry. 





‘the widespread need for better laws and a more 
definite policy with reference to the industrial popu- 
lation is a general truth. ‘The difliculty, heretofore, 
in suggesting ways and means, has been that we were 
unwilling to cede tne right of judgment in all cases 
where the rights of the individual were in direct 
And, by 
state agency, I do not mean that the state should 


conflict with his fellows — to state agency 


J 


act as the ultimate arbitrator in industrial disputes, 
but that the all-important industrial problems can 
onty be successfully met, through the activity of the 


state. Whether directly exercised, or delegated to 


an executive acting in nomine societatis, the judg- 
ment of the state should inevitably supersede that 
of the individual. 

Present day tendencies have augmented the 
opportunity for strife. The power of the adversaries 
of the workingmen has been materially strength 
ened because the state has not taken a hand in 
establishing some guarantees of economic security. 
Till now, the only recourse which was open to the 
laboring man was industrial war of the most 
drastic character; and the multitude upon whose 
shoulders the burden of this warfare has fallen have 
had little opportunity of demanding moderation. 

State armaments seem to be the only true 
guarantee of security to the community as a whole, 
and, to the struggling workingman as well. Such a 
step will effectively destroy the present subservience 
to a state of industrial warfare—a bondage peculiarly 
adapted to the United States with its free play of 
industrial forces. 

The present governing class may not welcome the 
exercise of such a right, one which will tend to eur- 
tail its sphere of power, or, menace its ability to 
favor numerically superior sections of the country 
at the expense of the less numerous. But any argu- 
ments which may be advanced should not be longer 
justified on the plea that the predominant interests 
of the countyr are served by such favoritism. Public 
opinion is even now beginning to cease to support 
its claim to such consideration. 

The industrial outlook brings us face to face with 
the issue: The United States must either continue 
to allow the capitalistic class to control industry or 
else take an active and positive stand to insure to 
the laboring classes a permanent sphere of activity. 
It should be borne in mind that whatever action is 
taken it must be confined to the naturally collecrive 
functions, those whieh do not interfere too minutely 


with the inner workings of industry. National 





activity must go hand in hand with state activity. 
State guarantees of industrial opportunities will be 
ineffective and of relatively little value unless there 
is administrative co-operation on the part of the 
central government. 

The sovereignty of the individual must be the basis 
of state activity. This sovereignty should not belong 
to any associated interests, nor to an idealized entity 
denominated “the state” and embodied in the goy 
ernment. It should belong to the individual, made 
much freer to labor, to exchange the products of his 
labor; to lend, give, devise and dispose of as he 
pleases the forees and materials which minister to 
his needs. The very nature of many needs, so essen- 
tial to the individual from an economie standpoint, 
cannot be satisfied by individual action alone. It is 
natural, therefore, that he delegate this service to 
an efficient authority — the state. 

Time was when the sphere of the state was deemed 
of a purely administrative nature. To interfere with 
the economic forces at work was, until the advent 
of socialistic propaganda, an unheard of thing. It 
was not until the socialist pointed out the way that 
we have come to realize that while socialism is not 
necessary, social reform is the need of the day. 
Government intervention, as a result of the agitation 
for social reform, is playing a more important role 
in the industrial world each year. In the legisla- 
tures throughout the country more stringent require- 
ments are imposed upon business corporations, upon 
commercial enterprises and upon the eapitalistic 
elass as a whole. But all such legislation is restriec- 
tive and constructive. 


Paternalism is manifesting 
itself everywhere. 


It is in the ascendancy. 

The problem of state activity is one of a purely 
local nature. ‘The economie and industrial needs vary 
in different localities. Fro mthe general standpoint 
of labor, and as an aid in providing against the 
economic insecurity which is said to accompany the 
modern wage system, the following steps should he 
taken by the state: 

1. Every state should establish a bureau of in- 
dustrial opportunities. The object of this bureau 
should be to furnish information gratis concerning 


the opportunities within the state, (1) to the national 
authorities at Washington, (2) to all eities within 
the state, (3) and to such other industrial centers 
without the state as are likely to be in need of such 
information, especially during the periods when there 
is a glut in the labor market. 

The bureau should colleet information and data 
from every section of the state coneerning oppor- 
tunities and needs. ‘These results should be kept on 
file at the state capitol. Provision should be made 
so that there will not be a flow into one section or 
an egress from another. ‘This can only be accom- 
plished by fulfilling individual wants from the cap- 
itol office, not by the publication of opportunities 
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ad needs. Such an act would in many eases pro- 
duce confusion. 

One of the important features of the bureau, by 
way of illustration, would be to give the national 
immigration authorities information as to whether 
or no there are farm lands available for new immi- 
wants. Under our present system, we have little 
or no means of knowing where land is to be found, 
although we often say there is much land uneulti- 
vated. Poor and needy immigrants should be given 
and if there the state 
pureau should buy them for them, selling them in 
turn to the immigrant on land contracts at actual 
cost. ‘This plan would draw a large proportion of the 
immigrants to the country, who 
willing to engage in agricultural pursuits, but who 


lands, are none available, 


immigrants are 
we forced, under the present system, to remain in 
the cities, securing indifferent employment at indif- 
ferent wages, thus keeping down the standard of 
the average American laborer. 

Such a bureau would be a powerful factor in 
securing employment, and would be in a large meas- 
ure responsible for the decrease in the ranks of the 
wemployed. [t would tend to readjust the forces 


in industry. It would place industry as a whole 
upon a more scientifie basis, a basis which it must 
inevitably come to if we are to maintain onr indus 
trial supremacy. 
2. Industrial Our 
Better oppor- 
(b) A 


industrial 


edueation is defective. needs 


may be summed up as follows: (a) 
tunities for the rural boy and girl. 
harmonious 


eral edueation. (c) 


more 
and 
Industrial edueation in the fae- 
(d) A 


unification between gen- 


tory and the worksohp. wider diffusion of 
iricultural knowledge. 

(a) The State should take greater eare, from now 
on, in the edueation of the rural boy and girl, if they 
are to be kept from flocking to the cities in such 
large numbers. Edueation of such a broad character 
as to afford our city opportunities within the reach 
of a greater percentage of the population will supply 
our present need. ‘The general plan should be more 
inclusive in its curriculum than the present one. 


(b) The antipathy which now exists between 
industrial and aeademie education in this country 
should be done away with. The two branches of 


The State should 
provide as broad a field along industrial lines as has 
been provided for the purely scholastic branches of 
knowledge. 


knowledge must go hand in hand. 


sy so doing, the average of intelligence 
will be raised, and the young man, entering the 
industrial field, will incentive. A lack of 
knowledge as to how to do things is one of the 
essential reasons why the industrial worker does not 
advance and better his condition. 

(c) In order to provide for those who are not in 
a position to avail themselves of an education, after 
the nrst few years of schooling, an act should be 


have an 





passed compeiing factory employers to provide for 
half-day employment and half-day study for all chil- 
dren under sixteen years of age. Instructors, pro- 
ficient in the partieular trade, should be provided in 
every factory for the instruction of the older em- 
ployes in the various branches of the work. 

(d) ‘The constant changes on the farm illustrates 
the need for a better understanding of agricultural 
conditions. County farm should be estab- 
lished and maintained in large part, if necessary by 
the State. These schools should be in operation at 
least six montlis of the year. ‘Their aim should be a 
better working basis for the average farmer. They 
should communicate directly with the experimental 
stations of the several colleges throughout the coun- 
try. Agricultural economics would be placed on a 
practical basis, within the reach of all. 


schools 


3. The success of industrial accident insurance in 
Europe, and the need for some protection for the 
workingman against the accidents of industry, makes 
it necessary for the State tor take up this problem, 
although the advisability of a general compulsory 
Possibly 
State help might be given to these various forms of 


workman’s inusrance act is questionable. 


industrial insurance which have been so suecessful in 
Europe. 

To-day all reeovery by the employe for injury sus- 
tained while at his work is based upon the common 
law rules of Tort. Thus, every case of personal in- 
jury must go through the courts. One of the prinei- 
ples most often laid down in legal decisions is that a 
workman the risk of the in- 
dustry and any extraordinary risks which he may 
know. 


assumes all necessary 
This doctrine, as stated by the courts, rests 
upon the assumption that if a workman considers his 
employment dangerous he may 
occupation, less dangerous. 
law, 
There 


some other 
This suggestion may do 
not have any practical 
exist, as the courts would 
have us believe, any freedom of employment. The 
workingman is dependent upon economic conditions. 

The legal interpretation of the rule of contributory 
negligence has borne heavily upon the workingman 
and especially The men 
complain that company rules are made not for the 
protection of the employes but to protect the eom- 
pany The law 
of contributory negligence makes no allowance for 
fatigue, exeessive zeal or that 


long 


eo into 


5 


well in but it does 


value. does not 


upon railway employes. 


against recovery in damage suits. 


natural carelessness 
which always comes from familiarity with 
danger. When momentary carelessness or inattention 
may at any time cause serious injury such injury 
has its cause more in the dangerous character of the 
industry than in the carelessness of the workman. 
These general features of our law work untold in- 
justice, yet they are inevitable products of our funda- 
mental legal principles: That a workman ean recover 


only for a wrong done; that the workmen themselves 
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assume the risk necessarily incident to industry. 41t 
is largely due to the acceptance of this principle 
that compulsory workmen’s insurance is necessary 
if we are to seek all methods for avoiding the 
economic insecurity which confronts 
workingman to-day. 

Sickness, old age and invalidity insurance, while 
of secondary importance, possibly, at the same time, 
are necessary, a8 necessary in fact, as workmen’s in- 
surance against industrial acicdents. There is a wide- 
spread demand for workmen’s insurance. Whether 
or not it would be advisable for the State or even 
the United States to undertake a complete system of 
workingman’s insurance is questionable. This much 
is certain, that the present condition of the Ameri- 
ean workingman demands some remedy to insure him 
against the risks existing under our modern indus- 
trial sysiem. 

It is a neglect of duty to compel the workingman 
and his family to bear the losses attendant upon in- 
dustry. Every loss is ,an economic loss which the 
worker is unable to bear, a loss of which the law 
takes no 


the American 


account. Modern industry is not con- 
demned; the present methods are essential to insure 
progress. But the most elementary principles of jus- 
tice demand that remedial measures be taken through 
State activity whereby the will be re- 
quired to pay the necessary cost of production, espee- 
ially when human life is a part of that cost. 

The system of compulsory accident insurance 
should at first be extended to only the extra-hazard- 
ous occupations, and among only those of which we 
have statistical knowledge. 


consumer 


This means that we must 
begin with mining and railroading. When we have 
gained experience in administering compulsory work- 
man’s insurance, in all its forms, in these two indus- 
tries, and have gathered data relating to other oceu- 
pations, then the system should be extended to other 
fields of industry. 

4. In order to meet legislation effectively, there 
should be created in every State a department of 
state to be known as the legislative reference bureau, 
a bureau which should act only as an advisor for the 
Legislature. 

The great defects in our present legislative methods 
is due to the fact that legislators are not versed in 
the actual needs of the State; they do not know what 
ean be done in the way of reform; or, they are 
swayed hy a corporate tool, often unknowingly. 
Advisory functions would be given this impartial 
permanent legislative bureau which would be free 
from political entanglements. Legislators would 
learn from the material and data gathered upon 
economic, social, industrial and general State ques- 
tions just what changes should and could be made. 
They would study the laws, proposed and enacted, 
by other States and arrive at definite conclusions. 

In Wisconsin, where, perhaps, the first effective 
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and intelligent scheme, based upon the plan outlined, 
is now established, much good as resulted. Whether 
or not everyone agrees with Professor Commons jn 
saying the recent Wisconsin railroad bill, passed in 
1905, is “remarkable for its conservatism,” no one 
can deny that its conservatism can be traced in large 
measure to the influence of the legislative reference 
bureau. 

5. With the establishment of such a bureau in 
every state we can hope for better laws relating to 
our industrial situation, 

Hand in hand with the unrestricted freedom which 
has been so evident in our industrial history has 
gone an absolute freedom in the matter of legal 
decisions bearing upon the labor situation. Few 





a 


States nave legislated intelligently with respect to | 


the organization of labor and capital. Laws are so 
confused that even the most competent lawyers are 
at a loss to know whether many practices common 
in the labor world are unlawful or not. Conflicting 
decisions have been so numerous that organized labor 


does not know what it can do and what it cannot do. | 


Corporate power, in many instances, has taken ad 
vantage of the loose and poorly constructed laws. 
With the adoption of the above suggestions, better 
means will be provided for the security of the work- 
ingman. 
employment in another locality if he has failed to be 
of use in nis trade, or desires to move into another 
community. The growing young man will be better 
prepared to meet the modern wage system, for, with 


education, he has an important weapon of defense. 7 
His power of adaptability makes him a factor not | 


to be set aside without warning. 

The aim of protection for the workingman and the 
method for securing better conditions, rests upon the 
guarantee of an economic existence against the un- 


avoidable adversities of modern industry. Temporary 


measures, measures which have been adopted in the 


past, will result in nothing. Heretofore the ery has 
been “ privilege.” The power in the ascendancy has 
ruled for its own interests. A new cycle of progress 
is upon us. The State must fulfill its duties to the 
industrial workers and its citizens as well, by acting 
as guarantor of the common security as against any 
overzealous attacks of a grasping industrial network. 





THE PRESENT STATE OF INTERNATIONAL 
LAW. 





Law, “a rule of action,” as it has been defined, 


alike with every other direction or command, is, of 
itself, inert; it cannot execute itself, but depends 
upon some power external to itself to vitalize it. 
Down to the fall of the Roman Empire, the several 
nations subject to it were without law, so far as their 
relations with one another were concerned, because 
none of them possessed any autonomous functions, 


He will be given an opportunity to secure J 
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save as such functions were tolerated by the Empire, 
its suzerain. she policy of Rome in her government 
of the nations under her control was manifested in 
that body of law known as the “Jus Gentium.” 
Briefly stated the “Jus Gentium ” was the privilege 
granted by the paramont government to each of the 
subject nations to manage its own internal affairs in 
its own way, so far as such management would not 
interfere with the imperial control. Subject to the 
Empire each nation was permitted to live the life 
best adapted to it ;to conform to the customs and 
habits to which it was used before its conquest. 

As to intercourse between the nations themselves, 
they were unable to enter into treaties with one 
another, or to perform any acts indicative of an- 
tonomy. ’ 

International law, law binding nations as 


as inde- 
pendent units, came into being when 


Rome having 
fallen into decay, tue several peoples of Europe en- 
tered upon an independent existence. From the fall 
of pagan Rome and throughout the Middle Ages, 
there was present a Power, other than the nations, 
and yet doing much to mould them. 
the Church. 


That Power was 
The Church, directing its principal ef- 
forts to elevate tne world spiritually, in furtherance 
of the Church. The caurch also admonished — and 
the minds of men the belief that spiritual well-being is 
of far more importance than any material good: and, 
consequently, that there ean be no proper material, 
not in accord with spiritual development. 

The Chureh gradually sueceeded in persuading the 
nations that they were in duty bound to so administer 
their affairs as not to run counter to the admonitions 
or the Chureh. The Church also admonished — 
before the twelfth century had persuaded the 
tions of Europe that, not alone in their internal ad 
ministration, but, too, in their relations with one 
another, they were bound by the precepts of relig- 
ion, of which precepts the Church was the divinely 
appointed interpreter. 


and 
na- 


That the supreme ruler of 
the Church was the Pope, virtually all the nations of 
Europe admitted during the Middle Ages; and hence 
a mandate from the Pope directed to any people or 
to their sovereign was almost invariably acknowledged 
to be binding in conscience upon such people or soy- 
ereign. 

That the papal authority was, occasionally, defied 
was the result not of any doubt as to the rightful 
supremacy of the Pope, but to a determination to 
act in deuance of the spiritual law in order to gain 
some material advantage. 

As a result of the conviction that the Pope was 
supreme judge, jure divino, in all questions affecting 
faith and morals, the laws of the several nations 
recognized the Pope as the head 
dom, civil as well as ecclesiastical. 

Not alone in the laws governing their domestic 
affairs, but too, in their treaties with one another, 


of Christen- 


the medieval nations of Europe made open avowal 
of the precepts of the Christian religion to be the 
paramount law. 

Throughout the Middle Ages and up to the begin- 
ning of the sixteenth century, the expression “ Chris- 
tian religion ” meant only the religion of the Catholic 
Chureh with the Pope as its supreme head by ap- 
pointment of Jesus Christ Himself. The Pope was 
looked upon as the Vice-gerent of God and the Vicar 
of Jesus Christ. This belief was accompanied by the 
further acknowledgment that the Pope was not only 
divinely appointed to judge all cases involving things 
spiritual, but tuat he was authorized to enforce his 
judgments by employing his spiritual weapons: inter- 
dicts, excommunications and the like. By virtue of 
the Pope’s transcendent position, every treaty between 
the nations was admitted to be proper subject for 
Papal inspection to the end that, if any international 
engagement should contain any provision contrary to 
faith and morals, such engagement might be amended, 
or annuled. In some such manner came into being 
the jus inter’ Gentes of Christian Europe to supplant 
the Jus Geatiuin of Pagan Rome. Civil rulers occa- 
sionally defied the Pope; but, for his defiance one Em- 
perior journeyed to Canossa, and other Emperors and 
some Kings found that “the thunders of the Vati- 
ean” were quickly followed by lightning that struck. 

Before the fifteenth century there had been evolved 
a body of internauonal law whose ultimate judge was 
the Roman Pontiff endowed with power to enforce his 
decisions by issuing excommunications, and other ee- 
clesiastical penalties. When it is recalled that an 
excommunicated person, during the “ Ages of Faith,” 
as Catholic writers name the period, was regarded 
with more horror than a leper, the force of excom- 
munication can be estimated, at least approximately. 
Thus stood the relations of the nations to the Pope 
and to one anotner at the end of the fifteenth century. 
According to practically universal belief, the subjects 
of each State were regarded as bretheren of their 
fellow-subjects, the several States being regarded as 
members of a great political family presided over by 
their common head and father the Roman Pontiff. 
The individual was subordinated to the family, 
whether the individual man or woman was consid- 
ered as a single member of a natural family, or the 
individual State was considered as a single member 
of an artificial :amily. 

Each child owed obedience to its parent, in the 
private order; each State owed obedience to the head 
of all Christian governments in the public order. 
The marriage of Luther appears to mark the effectual 
opening of the Reformation, for the one essential 
principle of the Reformation is the exaltation of the 
individual whether in the order of nature or the 
order: of grace; and, by his marriage, Luther pro- 
claimed his independence of all authority save his 
own will. When Luther, an Augustiniam friar, mar- 
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ried and took for his wife a nun, he asserted, indeed, 
the doctrine that no rule, no bonds, natural or ar- 
tificial, shall, or can, of right, interfere with the 
free exercise of the will of any normal human being. 
And, wherever the Reformation triumphed, and 
wherever it continues to triumph, its shibboleth was, 
and is: each man and each woman is the unit of 
society, and no sovereign State owes allegiance or 
subjection to any other sovereign. 

The publication of Rousseau’s “ Contract Social,” in 
the sixteenth century, the source of all existing popu- 
lar governments, was the proclamation that civil 
government is nothing more sacred than an agree- 
ment by men to live together under a given policy, 
but only so long as that policy be agreeable to the 
If, to-day, 
it seem good to any people to have a King, a King 


majority of those persons subject to it. 


they should have; but if, to-morrow, these people 
desire to be rid of a King, and in his room desire a 
president, or no King 
should be ejected that the will of the, majority of 
the people should prevail. 


government whatever, the 


As Luther proclaimed the pre-eminence of the in- 
dividual in the moral order, 
pre-eminence in the political order. 

Obviously, the doctrine of individualism, as taught 
by Luther and by 


Rousseau asserted his 


Yousseau, by whatever nations or 
persons it was accepted, made an end to any authority 
of the Pope over such nations or persons. 

Moreover it shattered all bonds binding together 
any of the nations save as such bonds were agreeable 
to the nations concerned. 

From the day when the Pope ceased to be recognized 
by the nations as their divinely appointed judge, the 
nations have asserted that there is no power above 
them to settle their differences; each must rely upon 
itself and upon its ability to maintain itself Vis mojor 
suprema ler. 

Since the sixteenth century international law has 
been made up of that vague body of moral doctrine 
known as natural law and a number of treaties en- 
tered into from time to time by the various nations. 

These treaties have been, or are binding so long, 
and only so long, as the parties to them were, or 
are, content, or compelled by superior foree, to be 
hound by them. 

Probably the most remarkable assemblage engaged 
in the making of international law, since the Refor- 
mation, was the Congress of Vienna. The Congress 
of Vienna was convened immediately after the abdi- 
cation of Napolean and his departure to Elba in the 
early part of the year 1815. During the “ Hundred 
Days” the Congress did not sit, its members being 
otherwise engaged. After Waterloo and the removal 
of Napoleon to St. Helena, the Congress of Vienna re- 
convened. Practically all the nations of Europe, as 
they were constituted before 1793, were represented 


in the Congress. The purpose of the Congress was 





to restore Europe, politically, to what it was before 
Napoleon dominated it. Austria, England, Prussia 
and Russia directed the Congress, and the repartition 
of the lesser States was effected by these four Powers. 
To the Roman Pontiff the Congress restored the 
States of the Church, but without, in any measure, 
according to Ilis Holiness the right to exercise any 
authority over the Congress, or over any of the 
Nations represented in it. Virtually the only con- 
sideration that determined the decrees of the Con- 
gress was what in its opinion, would make for peace, 
because each of the dominant nations required a long 
time of tranquility to regain the vigour of which it 
had been deprived by Napoleon. 

That a parvenu like Bernadotte was proclaimed 
heir apparent of Sweden was due to very much the 
same motives that granted to Austria nearly all 
Northern Italy. The Congress of the Nations made 
for the Nations only such laws as seemed likely to 
secure tranquality, and the continued predominance 
of the Powers that controlled the Congress. 

Ethical considerations were wholly disregarded ; po- 
litical rapacity alone was regarded. ‘The reconsti- 
tution of the nations was effected, as an exercise of 
physical force, and physical foree alone gave effect 
to the decrees of the Congress. Peace was main- 
tained fairly well until, in 1830, Charles X of France 
fled to England to escape the fate of his brother 
Louis XVI, and, as a result, the royal and uncouth 
mountebank, Louis Philippe, ascended the throne of 
his tempestuous country, where he remained until 
1848. In 1848 political bedlam broke loose through 
out Europe, and the international laws enacted by 
the Congress of Vienna were torn to pieces by the 
nations that had mocked them. 
of the value of modern 


One notable example 
international law, founded 
upon the “ Vis major,” was presented by Belgium, in 
1833, when it declined to be longer united to Holland. 
Belgium was granted her antonomy by the dominant 
Powers, in order to prevent further disturbance for 
Europe. 

The next event of first importance in the develop- 
ment of modern international law was the creation 
of the Hague Tribunal. The Hague tribunal was the 
result of an agreement by the nations, not only ot 
Europe, but of what is known as the whole civilized 
world, for the purpose of settling peacefully disputed 
questions that may arise between two or more of the 
nations, parties to the convention. The tribunal was 
endowed with quasi judicial powers; only quasi 
judicial because the tribunal possesses no power of 
its own to enforce its decrees. 

Whenever differences occur between nations of the 
second, or lower, class that may be submitted to the 
Hague tribunal it is probable that the decision of 
the tribunal will be made effective by the first class 
Powers. But it seems probable that if serious dif- 
ferences arise between any two or more nations of 
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the urst class, the judgments of the Hague tribunal 
will not be effective, because of the lack of any process 
possessed by the tribunal to enforce its judgments. 

International law to-day, may be summarized: Vis 
major suprema lex. It seems worth repeating to 
emphasize the contrast: Before the Reformation the 
nations of Europe professed their belief in a spiritual 
power above them all clothed with divinely conferred 
right to regulate their relations with one another. 

That the nations often defied the Roman Pontiff 
no more indicated their denial of his being, in their 
belief, jure divina, their supreme judge, than de- 
fiance of a father by his son involves a denial of the 
parental relation by the disobedient son. Since the 
Reformation, virtually all the nations of the world 
unequivocally deny the right of the Pope to interfere in 
their affairs, whether internal or external. 

The propriety of their denial is supported, not only 
by all non-Catholic publicists openly and frankly, but 
by some Catholie publicists, if not frankly, at least 
casuistically; casuistically, by Catholics, because the 
doctrine of the Catholic Church, to-day, concerning 
the divinely constituted relations of the Church, i. e. 
the Pope, to the State is precisely what it was dur- 
ing the Middle Ages, however unpleasant that doc- 
irine be to modern, and in particular, American 
Catholies. 

Every educated Catholic is acquainted with the 
“Syllabus ” of Pius LX, and therefore is aware that it 
contained a formal papal condemnation of a number 
of presently very popular propositions. 

Among the condemned propositions is one to the 
elfeet that whenever there is an irreconcilable ditfer 
ence between the Church and the State, the Chureh 
should yield to the State. A corollary of the con- 
demnation of this proposition is that the Chureh, i. e. 
the Pope is the final, because the divinely appointed, 
judge in differences occurring between the Church 
and the State; and further that he is divinely en- 
dowed with the right to enforce any of his judgments 
against the State by means of encommunication, 


and, still further, that the Pope has the right 


—tnough he may not have the power, at present — to 
release the subjects of any sovereign under excom 
munication from their allegiance to such ruler. No 


qPope has disclaimed this right. That His Holiness 


does not exercise it now is for much the same reason 
that His Holiness does not exercise temporal sover- 
tignty over the States of the Church. Before the 
‘eformation international law was a body of law 


iounded, in great measure, upon the precepts of the 


Church. Since the Reformation, despite all euphem- 
isms, international law is the expression: “ Might 
makes right.” The source of the medieval concep- 
tion of international law was the Chritsian religion. 
Since that religion has ceased to be the dominant 
factor in the government of the nations, international 
law is simply the means employed by the various 


weeea 





Powers to avert wars; not from any ethical con- 
sideration, but because wars cost money. ‘Lhe medie- 
val philosophy which taught that the material is im- 
measurably below the spiritual, has been succeeded by 
the post Reformation philosophy which teaches that 
the material is certain, the spiritual at best specu- 
lative. 
Vis major ultima lex. 
WintiAM REHN CLAxTON, M. A., Ph. D. 
Member of the Bar, U. 8. Supreme Court. 


THE LIABILITY OF A COUNTY FOR TORTS. 

There has been confusion as to municipal liability 
for torts. The general rule is that a city is liable for 
personal injury caused by the negligent act of an 
employee or agent engaged in the exercise of duties 
for local benefit, while if the injury is a result of the 
performance of duties of a purely public nature the 
city is not liable (Rhobidas v. Concord, 70 N. H., 90; 
Hill v. Boston, 122 Mass., 344; see also 19 Harv. L. 
Rev., 65). he courts reason that a city is a muni- 
cipal corporation proper, ereated for certain self- 
interested purposes at the request of its citizens, and 
therefore, like any other corporation, under an im- 
plied liability for torts, except where its agents are 
carrying out some duty which is imposed on the 
city by the Legislature or by law purely for the bene- 
fit of the general public, and from which the city, as 
such, acquires no profit (Hill v. Boston, supra; How- 
ard v. Worcester, 153 Mass., 426; Murtaugh »v. St. 
Louis, 44 Mo., 479). 

A county, on the other hand, cannot generally be 
held liable for torts (Fry v. County of Albemarle, 86 
Va., 195; Comm’rs of Hamilton County v. Mighels, 
7 Oh. St., 109; 7 Am. & Eng. Encye. L., 947). The 
county is not a municipal corporation proper; rather, 
it is an arm of the sovereign power —a political 
sublivision of the State, created by the Legislature 
for the purpose of a more convenient and distributive 
administration of government, and clothed with some 
of the attributes of sovereignty, exercising its fune- 
tions not by vote or direction of its inhabitants, but 
simply by command of the Legislature which created 
it (Downing r. Mason County, 87 Ky., 208; Smith +. 
Carlton County Comm’rs, 46 Fed., 340). Therefore, 
since it is a branch of the sovereign power, it cannot 
usually be held liable to one injured by the negligence 
of its employees while they are performing the duties 
enjoined upon it. Thus, a county is not liable for an 
injury to a traveler resulting from the exercise of its 
statutory duty to repair a road (White v. Comm’rs 
of Chowan, 90 N. C., 437; Barnett v. Contra Costa 
County, 67 Cal., 77). These cases represent the great 
veight of authority. A different view has prevailed in 
vlaryland, Pennsylvania and Iowa. It is believed that 
in the latter State the doctrine is weakening. (See 
Packard v, Voltz, 94 Ia,, 277). But where the result 
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of the negligence is a direct injury to property rights, 
as where mud, water or other material is dumped on 
the land of a private person, it is impossible to exempt 
the county from liability without violating the con- 
stitutional provision against taking property with- 
out compensation (Eaton v. B. C. & M. RR., 51 N. H., 
504; Gilman v. Laconia, 55 N. H., 130, 131). The 
distinction thus taken is sound, for even a branch of 
the sovereign power cannot be created free from lia- 
bility for the violation of the constitutional rights of 
individuals. (It is this principle that makes a county 
liable for infringement of patent rights (May v. Logan 
County, 30 Fed., 250).] The sole remaining objection 
to liability, that the inhabitants of the county cannot 
be made to satisfy the judgment, is no longer of 
weight, because the liability will fall on the county 
fund and not on the estates of individuals. [In a 
famous English case the court denied liability because 
there was no corporate fund (Russell v. Men of Devon, 
2 T. R., 667). The case has been often followed with- 
out reference to this difference between modern and 
ancient counties. ]} 

In a recent case a county employee, while engaged in 
repairing a road, negligently diverted a watercourse, 
thereby causing the collapse of a bank of earth and 
rocks which poured on the plaintitf’s land and de- 
stroyed his house. The county was held liable on 
the ground tnat there is no difference between the 
liability of municiaplities and counties (Matsumura 
v. County of Hawaii, 19 Haw., 18.) Although the court 
reached the right result result, it failed to draw the 
proper distinction between cities and counties. One 
is a local organization exercising many private and 
some public duties; the other is a public and politic: 
subdivision of the State, exercising public duties, and 
generally exempt from liability except where consti- 
tutional rights would be infringed by the exeeption. 
—(Harvard Law Review, November, 1908.) 


FEDERAL INCORPORATION OF 


RATLROADS. 


It eannot be doubted that the most important 
question before the people of this country at present 
is the subject of railroad legislation. The monopo- 
lization of commerce and the enormous increase in 
earnings of the large railroad corporations during 
the last ten years are astounding to contemplate and 
forcibly suggest the need or demand of federal legis- 
lation to restrict the absorption of wealth by the 
select few. National action has been aroused re- 
garding railroad legislation. So great is this traffic 
that it requires such an enormous amount of money 
in order to conduct both classes of traffie which 
sum a. single individual cannot command, there- 
fore railroads are constructed by corporations while 
three-fourths of the traffic is interstate and the sys- 
tems are operated irrespective of state lines. Single 


systems which regulation would be practically illogi- 
eal and unsatisfactory, but the present system of 
regulation by state and federal control is constant 
compexity, confusion and inseeurity for the shipper 
and the speculator. 

This subject is in its infaney and with the rapid 
increase of commercial business and _ invention, 
greater thought is required in order to keep pace 
with the times. The present regulation for a uni- 
formity of system has developed from accidental 
growth —a kind of evolution, and demands scientitic 
action rather than the consequences of accidental 
drift. When commerce was conducted from one 
point to another in the same state the commerce was 
absolutely intrastate, but the demand for wider 
transportation gradually extended the railroads into 
systems until the great interstate systems were or- 
ganized. The lesser railroad companies have been 
merged into the greater, forming the great systems 
—jin all about ten systems of railroads throughout 
the United States, which means actually an evolu- 
tion from minute growth to a universal or national 
greatness involving all the railorads and curbing 
the commerce of the entire country. Once the rail- 
roads were domestic in nature, but now they have 
become nationalized. The state sovereignties exer- 
cise a proportional control over them within their 
territorial limits, but the powers of the federal gov 
ernment lie dormant. The nation should create its 
own agents for the transportation of interstate and 
foreign commerce; divided on this 
point of the control of railroads, but the Union of 
States was established purposely to regulate inter 
state and foreign commerce. 


sentiment is 


The regulation of any subject involves the neces- 
sary instrumentalities and competent servants for 
suecessful operation. Railroads established for and 
engaged in interestate and national commerce should 


powers of its incorporation, therefore the federal 
government should create or incorporate the great 
corporations which engage in national commerce 
for interstate transportation by rail or water. Fed- 
eral investigations and litigations have developed 


enacted by state or nation. Just how this regula- 
tion can be effected is the problem that is open for 
the stateman. The progress of the country demands 
an incorporation act by Congress to control mergers, 
consolidations and combinations of railroads, to con- 
trol their revenues, to facilitate commerce, and to 
the Constitution unionized these states into one gov- 
ernment for the regulation of commerce among the 
states, such action was a necessary move compelled 
by the growth of the states and the extension of 
commerce; now the interest in trade and finance de- 
mands federal superintendence. 

No one doubts that the modern instrument is the 





states cannot properly regulate parts of these great 


possess national creation in conformity with the | 





the ineffectiveness of regulative legislation thus far | 
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corporation, which, combining or merging with 
prevent over-capitalization. When the framers of 
others, manipulates the commerce of the entire coun- 
try. These combinations for transporation are in- 
despensable factors necessary for the proper develop- 
ment of interstate commerce, but should be au- 
thorized by a system of uniform laws to regulate 
railroad capitalization, bond and stock issues, prop- 
erly, for investment securities for the general public 
as regards proper profits and uniform rates for trans- 
fortation. The time has passed when combinations 


formed to conduct traffic could be confined with state | 


limits; for in such event consternation would stare 
business in the face and confusion would harass all 
avenues of commerce among the states; the result 
would be a national calamity which would be most 
grievous to the general public, the entire railroad 
management and the government. The business of 
the railroads is so enormous and the interests of 
the public affected are of such enormous proportions 
and so far reaching that federal regulation is neces- 
sary for protection and general welfare. The rail- 
roads are quasi-public corporations engaged in inter- 
state commerce directly and these mergers have been 
most beneficial to the country; but the cause of 
complaint is not the combination and merger of 
railroads; it is the methods of present operations 
which are unrestricted by a proper law; and the 
danger lies in the granting of these charters under 
which they operate. The corporation itself is not 
at fault. Frauds upon the stockholders and the ship- 
pers are the results of improper incorporation. 

The transportation agents of the may 
engage in interstate and foreign commerce under the 
powers delegated to the federal government by the 
Constitution, but a state can legislate only for 
state commerce and when the state attempts to legis- 
late for commerce beyond its jurisdiction, it exceeds 
its powers under the Constitution of the United 
States. States should not attempt to legislate on 
questions of consolidation and mergers of arilroads 
when the intent and purpose of such consolidation 
or merger is directly for interstate commerce as 
this legislation can only be properly accomplished 
by the federal government. The Constitution was 
established for the needs of the people of a previous 
time and their vitality is only found in the in- 
fluences for the general public and as time changes 
so must regulations change. ‘The framers of the 
Constitution who have passed to the unknown over 
a hundred years ago legislated to cover the con- 
ditions which then existed and as they proceeded 
they were cautions of the probable requirements of 
the future. 

The laws of the states do not provide consevative 
regulation of corporations which demand special 
interest to suit their purposes in all cases, there- 
fore organizations are formulated in such states 
which provide provisions favorable to the promoters. 
The contests between state legislatures to encourage 


nation 
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jenterprise in the various states are disastrous to 
| the public at large, and the machinery for incorpora- 
| tion is constructed to legalize the highest fees, being 
|indifferent to management after creation and dis- 
| regarding operation within the scope of their charter. 
| Federal supervision for the guidance of existing cor- 
| porations and for the construction of new corpora- 
| tions is necessary. No matter how flagrant may be 
ithe evils of corporations created by the states, the 
federal government is powerless to restrain their 
conduct. 

The opportunities to engage in the railroad busi- 
jness have been almost unlimited, because under the 
jlaws of the various states the corporations are 
leasily formulated and the restraints are ineffectual. 
Independent railroads nearly all obtained their 
| power from the states, the statutes of which, are of 
‘fragile mechanism, produce an abundance of corpor- 
jations. When these corporations first constructed 
' the railroads, the management was individual; but 
| experience has proven that the undivided corporate 
j}ownership and a common management have become 
the established law of railroad efficiency. Many 
| states have laws which are ineffective, and the fed- 
}eral unable to advance for 
| fear lest such legislation might be unconstitutional 
land it has practically ignored the feasible policy of 
formulating a body of effective corporation laws. 
| Numerous evils are apparent by reason of definite 
| 
| 


government has been 


failure or absence of remedial legislative provisions. 
The effectiveness of those provided remedies for 
|malpractices is open to doubt. That these evils are 
'very great and that dissatisfaction is plain is proven 
by the general feeling manifested under present con- 
ditions. Liberal concessions are extended by the 
states for the almost unlimited organization of cor- 
porations as an inducement for promotors to secure 
facilities which require legal authority. 

Some states have even gone so far as to form in- 
corporation companies to transact for a definite 
price the business of the secretary of state in grant- 
ing charters to associations and these charters are 
granted before subscriptions for stock are made, 
and the business is transacted anywhere outside the 
jurisdiction of the state. No franchise tax is re- 
quired, nor is any certain amount of stock to be 
subseribed for; no limit is fixed to capitalization and 
no examination of the books is required. Business 
is built up through the power of grant or franchise, 
or through discrinination in transportation charges, 
or by the destruction of competition and by dishon- 
est management. It is safe to say that the legisla- 
tures are responsible for such organization, whereby 
the people are shorn of their money. The evil is 
not the corporation; the law must be reorganized 
and if the state legislatures do not enact laws to pre- 
vent malpractices which extend over the entire coun- 
try, then the power to regulate the incorporation 
of associations should be exercised by the federal 
government. This can be done by comprehensive 
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measures enacted for the incorporation of interstate 
railroads which are constructed, combined or merged 
into the great systems engaged in transportation 
The jurisdictions of states have been 
exceeded as applied to the enormous operations of 


and commerce. 


railroads engaged in a great interstate business. 

Some states have more stringent laws for organi- 
zation than those others which actually eliminate 
any possible standard of uniformity and differ vastly 
in the organization and management or regulations 
of such authorized corporations with nothing but 
form as a medium of private ownership. The legai 
conditions under which corporations manipulate 
business are unsatisfactory to both the consigner and 
the consignee who are encaged in interstate and 
foreign commerce. 

When the banking business became so enormous 
that it required a system of uniform laws for regu- 
lation, an act of legislation known as the National 





Bank Act was passed, as at the same time the 


people demanded national currency as a system of | 


exchange to conduct a universal business. Congress 
has power to coin money and regulate the value 
thereof, but failed to establish a suflicient and uni- 
form currency. But the regulation of banks was 
conducted by private interests, and no adequate pro- 
vision was made for the currency until the National 
sank Act was passed. No more sensi- 
tive than banking and yet the publicity given to the 
banks, its supervision by the Comptroller of the 
Currency and the necessity of filing elaborate re- 
ports have not been detrimental to its prejudnee, but 
rather increased the confidence of the people in the 
management of banks. 

A lgal question may exist under this subject and 
the leading stipulation. forming the basis for Fed- 
eral action, is the exclusive power of the national 
In 1821 the im- 
provident increase of corporations was looked upon 
as an evil and the regulations were ineffective, al- 
though restrictive to personal rights, constitutional 
provisions were enacted requiring a two-third vote 
to create them. 


business is 


government to regulate commerce. 


An advance step was taken about 
1850 when the association went directly before the 
legislatures and asked for special charters; but some 
states passed incorporation laws permitting a few 
persons, by simple means, to obtain valuable cor- 
porate franchises and privileges subject to limited 
control, or supervision. 
amend 


The feature or privilege to 
charters had been to them and a 
great number of railroads which were originally in- 
corporated or reorganized and operated under special 
charters procured this advantage. 

The great corporations are protected by the de- 
cision of the Dartmouth College case which has given 
rise to the creation of the most powerful and wealthy 
corporations swaying great influence upon the legis- 
latures and the people rather than benefiting the 


reserved 


states to which they owe their existence. If the 
state power is ineffectual what greater power has the 
national government over the railroad corporations? 
In Re Rahrer, 140 U. S., Mr. Justice Fuller de- 
clared that, “ The framers of the Constitution never 
intended that the legislative power of the Nation 
should find itself incapable of disposing of a subject 
specifically committed to its charge.” Congress in- 
corporated the Bank of North America on December 
3, 1781, and in for the defense of the aet 
xf incorporation James Wilson in 1782 laid down 
the doctrine of implied constitutional power thus: 
“Whenever an occurs, to the direction of 
which no particular state is competent, the man- 
igement of it of necessity, belongs to the United 
States in Congress assembled.” Mr. Madison in the 
‘onstitutional Convention moved that Congress have 
power “to grant charters to corporations in cases 
where the interest of the United States might re 
quire and the legislative provisions of the individual 
states may be incompetent, “but the motion was 
lost on cautionary 


debate 


objec t 


grounds for fear of the creation 
of monopolies. 

In 1791 Hamilton recommended and Congress char 
tered the Bank of the United States, which bill 
President Washington signed contrary to the advice 
of his cabinet oflicers. This charter expired in 1811 
and the corporation never renewed it, but a new 
bank 1816 and when the constitu- 
tionality of the charter was questioned Chief Jus- 
tice Marshall sustained it. 

In Luxton v. N. R. 


was chartered in 


Bridge Co., 153 U. 8., 525, it 
was held that, under the power to regulate commerce 
among the states, Congress may create a corpora 
tion to build a bridge across a navigable river be 
tween two states, and to take private land for that 
purpose without compensation. Mr. Justice 
Gray delivering the opinion of the Court said: 


just 


The Congress of the United States, being empow 
ered by the Constitution to regulate commerce among 
the several states and to pass all laws necessary 
and proper for carrying into execution any of the 
powers specifically conferred, may make use of any 
appropriate means for this end. 
Justice Marshall, “ the corporation, 
though appertaining to sovereignty, is not, like the 


power of making war or leveling taxes, or of regu- 


As said by Chief 
creating a 


lating commerce, a great substantive and independ- 
ent power which can be implied as incidental to 
other powers or used as a means of executing then. 
It is never the end for which other powers are exer- 
eised, but a means by whieh other objects are ac- 
complished.” therefore, create 
«a means of executing the powers of 
government, as, for instanee, a bank for carrying 
on the fiscal operations of the United States, or a 
railroad corporation for the purpose of promoting 
the commerce the states. (MeCollock ». 


Congress may cor- 


porations as 


among 
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Maryland, 4 Wheat., 316, 411, 422; Osborn v. Bank 
of the U. S., 9 Wheat., 738; Pacific R. R. Cases, 
115 U. S., 1, 18; California v. Pacific R. R., 127 
D&... 3) 

In California v. Pacific R. R. Co., 127 U. S., 1, 
it was directly adjudged that Congress has authority 
in the. exercise of its powers to regulate commerce 
among the several states, to consider or authorize 


individuals or corporations to construct national | 


highways across the states, as well as the territories 
of the United States and bridge from state to state. 
Justice Bradley said that: 





“Without authority in Congress to establish and | 


maintain such highways and bridges, it would be 
without authority to regulate one of the most im- 
portant adjuncts of commerce * * *. Congress 
has pleanary power over the whole subject.” 

The Central Pacifie Ry. Co. is a federal corpora- 
tion and received from the United States government 
important franchises by an act of Congress approved 
July 15, 1866, the most important act 
bearing on the subject, known as the American Rail- 
road System Act and reads as follows: 


which is 


“An Act to facilitate commercial, postal and 
military communications among the states. Whereas 


Interstate Commerce, but no report was made of it 
and it failed to become a law. This proposed legis- 
lation provided for capitalization in a limited de- 
gree, and secured the stock and bond issues to actual 
cash value subject to the approval of a Commis- 
sion. A provision is made for the finding of public 
necessity in the establishment of new lines of rail- 
roads and the acquisition of state railroads. Books 
and records shall be open for inspection at any time 
and it carries the right of eminent domain neces- 
sary for the corporate business. All rules to be sub- 
ject to the Interstate Commerce Commission. 

Both England and Germany have enacted elaborate 
and exhaustive statutes governing the formation of 
corporations. If enacted here, 
the existing corporate evils would easily be frus- 
trated. The merits of the national incorporation 
are beyond question. 


similiar laws were 


At present the national gov- 


ernment uses a state avency in the exercise of its 
| power over national commeree. For many years 
{the national government exercised no powers dele- 


igated to it nor has its full power ever been exer- 


the Constitution of tne United States confers in 
express terms, the powers to regulate commerce | 
among the several states, to establish post roads | 


therefore, 

se it enacted by the Senate and the House of 
Kepresentatives in Congress assembled, that every 
railroad company in the United States whose road is 
operated by steam, its successor and assigns be and 


and to raise and support armies: 


is hereby, authorized to carry upon and over its 
roads, and all passengers, 
troops, government supplies, mails, freight and prop- 
erty on their way from one state to another state, 
and to receive compensations therefor, and to con 
nect with roads of other states, so as to form con- 
tinuous tines for the transportation of the same to 
the place of destination.” R. S. Se. 5258. 


boats, bridges ferries 


jeoncentration of 


eised in any instanee. ‘The corporations engaging in 
interstate commerce and operating within the juris- 
the federal the enu- 
merated powers of the Constitution to regulate com- 
merece the 


diction of government under 


among several should be created 


by a congressional act as a medium of regulating in- 


states, 


terstate commerce, by granting to them the neces- 


sary power. All modern business tendeney is to- 
this 


roads into systems is national in character. 


ward concentration and concentration of rail- 
By the 
power and the non 


uniform regulation of the corporation interests in 


commercial 


the state created corporations these same corpora- 


tions have become conscious of their strength and 


unlimited in power. 


Corporations are immortal and 


{their combinations and acquisitions may eventually 


By this act the railroads were authorized to form | 


combinations and expansions but the feature of fed 


eral restraint is nowhere suggested. This act may 
be labeled the Charter of the American Railroad 


System. 
Mr. Justice Brewer, Atlantic & Pacific 
Phila. 160 U. S., 160, declared that: 
“The Constitution of the United States having 


Tel. 


Co. ©. 


| become more formidable than the strongest govern 
jment by 


the acquisitions 
Again corporations doing 


of wealth and property. 
the several 
states, should enter those states, not as a matter of 
comity, but as a matter of right. 


business in 


And no power or 
authority to accomplish this regulation in a proper 
and uniform manner resides anywhere exeept in the 


|national government. 


given to Congress the power to regulate ecommerce | 


not only with the foreign nations, but among the 
several states, that power is necessarily exclusive 
wherever the subjects are national in character or 
admit only of a uniform system or plan of regula- 
tion.” 

A bill was intreduced in the United States Senate 
at the last session for the formation of national 
corporations for railroads engaged in interstate com- 
meree, which bill was referred to the Committee on 





J. Newton BaKer, 
Of the Bar of the District of Columbia. 
An instruction that, after a passenger has estab- 
lished a prima facie case of liability against a carrier 
by showing the fall upon him of a window, the ear- 
rier has the burden of proving, to rebut the pre 
sumption of negligence, that the accident could not 
have been avoided by the exercise of the highest de 
gree of practical care and diligence, is held, in Cleve 
land C. C. & St. L. R. Co. v. Hadley (Ind.), 82 N. E., 
1025; 16 L. R. A. (N. §.), 527, 
ous. 


not to he errone- 
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| 
THE STATE’S DUTY TO THE TRUSTS. | others. It is the basic theory of democracy that 


; ee ; 1t permits the people to speak for themselves in the 
It is not my purpose to discuss the corporation | 51.4 instance. 
problems in detail, much less to attempt a solution of 
any of the complicatea issues now before the public. 
but the fact that these issues are so complicated in| Public action may take note that experience and 
cause and effect, and so exccedingly difficult to! cutored self-interest fight in the ranks with justice, 
grasp in their true significance and proportions, has tor it has been learned by many that honesty is in 
set me wondering whether certain broad propositions | truth the best policy and experience constantly adds 
of right and wrong are not fundamental to them that | recruits. Again, while justice does not always tri- 
indicate the lines along which they must eventually umph by any means, an issue is never closed until 
be worked out. In other words, this is but an attempt | it does, as you will appreciate if you read history 
to blaze the path of action. with this in mind. Slavery is a closed issue. The 
It seems miraculous at times that grave issues, | tariff is still a live one. 

like those involved in the so-called “ Trust Problem,”| For the reasons suggested by these reflections it 
and the other large questions that are crowding upon | may prove entertaining to define the moral issues 
us, should be solved by popular voice, and that sanity | involved in the decision of those particular public 
and reason should prevail over widespread ignorance | problems that I have mentioned. To define an issue 
and self-interest. It is not surprising that some|is to establish its proportions and to determine im- 
turn pessimistic when the country divides on one| partially the nature of the interests involved. It 
of these vital questions, for the facts are indeed , is to get at the essence of a right, and the dimensions 
difficult to master and estimate at their true value; |of a wrong. The question with which we are con- 
general information is scanty and of a dubious char-! fronted at the threshold of our investigations is 
acter; false statement and misrepresentation are| whether the State is bound by the same moral law 
rife; and there is ignorance and passion when in- | that we as individuals recognize — and by the State 
telligence far above the average, and a calm, dis-|I mean the recognized government of the body politic, 
passionate judgment seem indispensable to the sal-| whether it be the Federal Government, or that of the 
vation of the State. All this seems beyond the rule| State to which we owe allegiance. 

of thumb methods of daily life. But in our anxiety} For the individual in his relations to his fellows, 
we are prone to overlook the fundamental assumption | we concede, I take it, that the moral law is summed 
upon which government by the people rests. ‘That is} up in the Golden Rule. Our attitude towards life, 


Those who are skeptical of these high motives in 


their sense of justice. and the spirit in which we enter controversy should 
Justice must be the ultimate test of all public} be framed thereby. 
issues, if we coneede, as I believe we must, that the But it does not follow necessarily that what is right 


moral law is the basis of all human action, and|and proper for individual action shall be controlling 
that explains why the judgment of the controlling|for the State. The Golden Rule imports liberality, 
majority in the affairs of the State is dependable. At} generosity and charity that know no bounds, and 
the same time it gives shape and purpose to much|has for its aim the development of character in 
that otherwise seems the blind work of fate. For} him who practices its virtues. On the other hand, 
the sense of right is not dependent alone upon in-| the maxim fundamental to every State is, salus 
tellectual capacity, and often draws the line un-| publica prima lex, meaning that all considerations 
erringly when the intellect cannot give satisfactory |are subordinate to the preservation and welfare of 
reasons for doing so. Furthermore, if those de-}the community at large. Yet the State is not re- 
duetions of the brain are most trustworthy that|leased from all restraint, as this maxim seems to 
represent the consensus of opinion of many minds|imply, and the duty of the State is not rightly ap- 
because they tend to eliminate the personal equation. | prehended unless we recognize that it is only justi- 
then, for the same reason, it must be true that] fied in sacrificing the liberty or property interests 
those policies of State are most likely to conform |of the individual to the interests of the public gen- 
to justice that find their endorsement in the moral | erally when the public interests require it; that the 
instincts for right of the majority in a community.| means employed must be reasonably calculated for 
We may have had experiences that are exceptions|the accomplishment of the purpose; and that sueli 
to this, as to every rule, but if we believe in the} means must not be unduly oppressive upon tlie 
triumph of justice and the progress of the race, it|individual. Jt lies at the foundation of Anglo- 
must hold true as a general rule that comes into} Saxon institutions that the individual is entitled to 
play in every form of government. On the last analy-| the greatest possible liberty of action consistent with 
sis all power rests with the people, though in some|the general welfare. 

forms of government, of course, the submission of} The functions of the State are thus defined in 
the issue to the people is withheld longer than in}one of the cases decided by the Supreme Court of 
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the United States (Munn ». IIl., 94 U. S., 113). 
Court says: 


The 


“A body politie is a social compact by which the 
whole people covenants with each citizen, and each 
citizen with the whole people, that all shall be gov- 
erned by certain laws for the common good. This 
does not confer power upon the whole people to 
control rights which are purely and exclusively pri- 
vate, but it does authorize the establishment of laws 
requiring each citizen to so conduct himself, and 
so use his own property as not unnecessarily to in- 
jure another. This is the very essence of govern- 
ment, and has found expression in the maxim, Sic 
utere tuo ut alienum non laedas.” 

Individual liberty is never to be lost sight of. 
It is the basis of all governmental activity, even of 
those measures that place restraint upon individual 
activity, and place the liberty of the many before 
the liberty of the individual. Primarily every man 
is free to conduct himself as he chooses, but since 
he is a member of society he must pay for the 
benefits conferred by society by surrendering so much 
of his own freedom as shall be necessary to secure 
the advantages of community life. This the 
keystone of democracy. 

It is not my purpose to attempt to draw the 
line between individualism and paternalism. — Al- 
| thougn some of us may set our faces against the 
advance of paternalism, believing that progress is 


is 


bound up in individualism, and seeing in the tendency 
of the times a sure and certain drift in the diree 
tion of what we regard as socialistic vagaries, we 
fully appreciate that it lies within the power of the 
State to travel’ that road if the majority shall so 


will it. There is no limit to the power of the State, 
except such as is set by the Constitution, where, as 
in this country, a constitutional government pre- 
vails, and, of course, the constitution itself can be 
set aside, or even overridden, if that shall be 
will of the majority. 

But the point I wish to make is that a moral 
obligation rests upon the State to obey the dictates 
of reason and justice, which is just as binding upon 
the State as the moral law that is epitomized in the 
Golden Rule is binding upon the individual, and which 
should serve as an anchor to windward. The fact 
that there is no authority to enforce upon the State 
the observance of this obligation does not make the 
will of the State a law unto itself, unless we are 
willing to concede that might makes right. When 
sovereign states deal with one another there is no 
coercive power to be reckoned with, unless the ag- 
grieved nation happened to be the stronger of the 
two, and yet for ages there has existed an inter- 
national code of universal recognition by civilized 
nations that has no more substantial basis than the 
inherent justice of its principles. So too, indeed, 


the 





moral precepts by which he is supposed to regulate 
his daily life, but which are too personal in their 
application to be taken cognizance of by the State. 

Obviously, it seems to me it is the plain duty 
of the State to exercise its prerogative to the ends 
of justice, and to confine its sphere of activities to 
their legitimate field. Justice we have seen requires 
the State to secure to all of its citizens liberty of 
action, and the uninterrupted enjoyment of their 
property so far as is compatible with a like enjoy- 
ment of equal rights by others. The State pretends 
to no regulation of a man’s conduct, except so far 
as it may deprive another of that liberty of action 
to which he too is entitled. It does not concern 
itself with the building up of character, and the 
inculeation of those teachings that make for in- 
dividual happiness, exemplified by the Golden Rule. 
The State within its sphere works in harmony with 
the Golden Rule, and aids its recognition, but does 
not make it the standard for its own guidance. The 
day when the Golden Rule is universaly recognized 
and practiced there will be no duty for the State 
to perform, and we shall have reached a condition 
of anarchy in tne broadest sense of that term. 

This freedom of action is what our race has fought 
for from the days when liberty first raised her head, 
and the struggle has always been based upon moral 
grounds. It forms the subject of Magna Charta, the 
bulwark of the liberties of English speaking people. 
It is that for which we contended in the war of Inde- 
pendence. It was set forth in the Constitutions of 
the Thirteen Original States, in provisions taken 
from Magna Charta itself. It has been incorporated 
into the constitutions of each new state as it has 
been organized. And it is set forth in terms un- 
mistakable in the Constitution of the United States. 

A republic may be as despotic as a monarchical 
government, and that this was plainly recognized 
by those who laid the foundations of our governments, 
national and state, is apparent from the fact that 
they so carefully built upon the guarantees of Magna 
Charta, and secured unto our people a covenant that 
their liberties would be respected for all time. 

But the question may be asked, how can it be 
said that justice is violated by an act that stands 
for the will of the majority, since the determina- 
tion of the issue in the end a matter of judg- 
and the people themselves con- 
tribunal of itast resort. The answer 
would seem to be that the people are not absolved 
from the responsibility for their misdeed, even though 
their action is unanimous, any more than they can 
escape its consequences on that score. A nation is 
judged in the family of nations by the character of 
its deeds, regardless of the question of authority. 
An individual may do wrong by action that affects 
him alone, and is consequently unjustifiable. The 
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is the case of the individual with respect to those 


nation that commits itself to a policy in contraven- 
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tion of the principles of justice, will as surely fall 
by virtue of the laws of nature as he who severs 
from the tree the limb that supports him. Neither 
the justice of an aet, nor its consequenees, can be | 
made to depend upon the question of legal restraint. 

And yet there are, I think, certain well defined 
limitations upon the the 
people at large in the determination of these public 
issues, that create a distinet obligation in the form 


exercise of discretion by 





of a moral duty. 
As to just 
State is 


There is a eode of political justice which is as well 


what does the 


matter. 


constitute Justice by 


not a vague and undetermined 


established as that which is reeognized with reference 
to individual action. It 
land. 


is found in the law of the 
We hear it said that the law does not stand 
for the highest type of morality — that it is grounded 
in expediency —that is fails to recognize the pre- 
cepts of Christian teaching. 

But the law of the land does teach morality, though 
it fails to take cognizance of matters of conscience, 





and though it does 
in the abstract. 


not entirely accord with justice 
If I am right in my estimate of 
the province of the State and the limitations set to 
its activities, the State may refuse to recognize much 
of our higher moral law that is personal in its dic- 
tates and yet administer substantial justice, 

The history of law is as essential to its true appre- 
ciation as in the case of any other science. Taking 


their roots in time immemorial, as our principles 
of law do, they represent the accumulated wisdom 
and experiences of the ages, and they have drawn 
their sustenance the 
ideals. In the first instance when life was primitive 
and simple in its demands, the laws were those cus 
toms that obtained general 


their just qualities. 


from highest teachings and 


recognition beeanse of 
Later, as society responded to 
higher standards of morality, these laws changed 
their complexion to conform to the new ideals. All 
of the loftiest moral codes that the world 
have contributed to their up building. We trace its 
principles back to Greek philosophy and the natural 
law of the 


fomans. Since Christianity first rose to 


take possession of the western world, that has been | 


the standard which our common law has striven to 
attain. 7 

I do not contend for the law that it alfords perfect 
justice. It is still its high 
standard, and bears many traces of its humble origin. 


struggling to attain 
Then too the very reasons that are responsible for 
the State’s force that is 
contrary to that is prescribed for the indi- 
vidual. The individual is enjoined to unselfishness 
self be that the 
State is reared upon selfishness. I mean that not- 
withstanding the fact that the activities 
of the States are given over to works of henevolence 


existence upon it action 


much 
sacrifice, while it said 


and may 


many of 


— we can instance the support of asylums, hospitals, 





has known 


colleges and schools its attitude to the individual 
The interests of the individual 
the 


seHishness is, of 


is one of self-interest. 


must to thoes of 
But 


in majority rule, and maority rule in some form jis 


give 


this 


way ruling majority. 


form of course, inherent 
the only possible means by which popular govern 
ment ean be conducted. 

Again, the law of conscience has been erystallized 
by judicial interpretation into set rules of conduct 
for the sake of certainty as to their meaning, and 
uniformity in tneir administration, that render the 


administration of perfeet justice impossible. Yet 
imperfect as the law concededly is, it stands as the 
accumulated wisdom of the ages at the foundation 


that it is the 
covenent by which we are bound one to another, 


of our civilization, and more than 
and the promise of the State to its citizens. 

If then we find in our jurisprudence those princi 
ples of justice by which political rectitude is to he 
determined we sin against our brother when we de 
prive him of liberty of action or the free enjoyment 
of his property under circumstances that these rules 
of public conduet do not justify. 

As I have said, our federal and state constitutions 
secure for all the blessings of liberty of action and 
free enjoyment of private property, subject only to 
the saerifiees made necessary for the preservation 
and welfare of the State, and our courts are vested 


with the right to determine whether a_ legislative 


An 


eonstitutional 


act contravenes these constitutional guarantees. 


examination of the eases in which 


questions have been raised discloses the form that 


encroachment upon private rights most offen takes. 
We tind innumerable instances of class legislation 


that is where a favored few been 


have unlawfully 
granted benefits, or more frequently, where a class 





arbitrarily established by d 


the legislature is plae 
at some disadvantage in their business pursuits in 
We 


confiseation of 


} violation of our constitutional assurance. also 


find in various forms instances of 


| - : t : 
| property, and of abridgment or denial of the right to 
illegal 


worship. 


contraet, and oceasionolly restrictions upon 


freedom in religious 
The eases in whieh these questions have been raised. 
lin the various aspects that a diferent state of fact 
in each necessarily presents, have resulted in an in 
terpretation and development of these constitutional 
the that 


that adapts them for application to present day con 


provisions and principles underlie them. 


them as a and sate 
the 


I am far from contending that our legislature does 


ditions and establishes sure 


foundation for the exigencies of future. 
not make valuable contributions to the body of our 


law. Judicial tegislation — and by that term I mean 
the development and expansion of the law by inte1 
pretation in the faee of changing social conditions 


— must 





necessarily be supplemented by legislative 


vetion which introduces many well needed reforms 
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that constitute too radical departures for the judicial 


method, or eliminate archaic Particu- 
larly is this true with respect to corporations which 
shall 
for which legislation is 
It belief that 
legislative action should in the main be strietly in 
| of the 


the 
that when it deals with matters covered by the 


pract ices. 


are themselves statutory 
But 


creations, as I 
the field 


limited and distinetly defined. 


pres 
ently explain. 


Is 


my 


way a supplement t common law, and 
well 
developed principles of the common law it should be 
undertaken only after the 
the 


those principles and should deal 


most thorough under- 


standing of history, scope and possibilities of 


most tenderly with 


them. It is doubly true here that the fool rushes in 
where wise men fear to tread. For history repeats 


itself, and human nature is much the same to-day 


as in the days when the world was young. And so 
with a choice to be made between the law that has 
been gradually evolved to meet the crises of other 


times, and the innovations of to-day. the presumption 
is with the old and tried. 
Probably it 


problems that confront 


the 


now 


is true that political and social 


Ws never before have 


been encountered, but it might be urged with as much 
reason, as demontsrating the inability of our judicial 
that the 


system to cope with every day problems, 


eases that come before our courts for adjudication 
are rarely alike in their faets. And yet we all 
know that experience daily proves that the under 


lying principles are equal to the demands upon them, 


and expand to meet new = situations. \ scientific 


iypothesis of the operation of the physical laws is 


framed in ignorance of the phenomena that it may 


comprenend, and becomes established as a principle 


by reconciling new discoveries to it as they are 
made. It would be unscientific, and, in faet, un 
thinkable, to graft upon a principle of physical 
science a discordant theory. From the standpoint 


of science to make the attempt might be said to be 
’ 


Pither the principle is false 
straightway be 


an immoral act. and 


should disearded, or it should be 


adhered to rigorously. 


The purport of all this is that the State fails 


in 
its duty when it plunges into hasty le; 


vislation, o 
irrational legislation, or unjust legislation, wi 


which to war against those that are felt to menace 
its welfare. I am confining myself strictly in thi 


paper to an attempt to fix the obligations and r« 


straints under which legislation should be unde: 
taken. As I stated in the beginning, I shall not 
enter upon the merits of the controversy between 


the ‘1rusts and the public at large. 
suffered at the hands of the there ean 
uo difference of opinion as to that among thinking 
men, and it that were put a 
stop to. But in order to effect a cure we must 
plant ourselves firmly on the foundations of j 
tice. It to 


The public ha 


, 


Trusts. 


] 
ve 


is time these abuses 


}us- 


is as irrational disregard our common 








| because of a pending dissolution of partnership. 





law as it would be for one unskilled in surgery and 


medicine to attempt a diagnosis. The contributions 
to science are not made by those unacquainted with 
its history. The experimental laboratory is equipped 
with the best apparatus obtainable, and _ presided 
over by the most skilled in the profession. Law is 
a science in the highest sense of the term, and the 
most ancient of all. It follows the rules of scientific 
You 


cannot legislate an evil out of the State, unless you 


development and the same laborious methods. 


find its reots and destroy them, any more than you 
kill a 
But 


ean weed by cutting off its leaves. 

that. The that the 
fabric of our government, constituting what is known 
as our common law, and I inelude within the term 
the of jurisprudence, are the 


covenants of our social life and intercourse. 


more than laws form 


department equity 
They 
represent what has been found by the experience of 
the 
order that the general welfare may be attained. 
other 


ages necessary to require of the individual in 
In 
proclaim justice in the kaleido- 
scopie conditions and circumstances of life. 


words, they 


It is true that in our constitutional assurance of 
equal protection we have a safeguard against ar- 


bitrary action and oppressive class legislation; but 
a wide discretion still remains to the legislature, and 
it is possible to leave the path of wisdom and jus- 
tice. In a case very recently decided by the United 
States Supreme Court, this is declared to ‘‘ embrace 
reeulations designed to promote the public conven- 


icnce ov the general prosperily, as well as regula- 
tions «designed to promote the publie health, the 
public morals, or the public safety” (Bacon v. 


Walker, 27 
fact, it 


Sup. Ct. R., 289, 291). As a matter of 
is as possible for the legislature of one of 
the States to work injustice without coming in con- 
flict with the it is for a 
to do so without having its verdict set 
the that to 
support it. 

But the 


Federal Constitution, as 
trial jury 
aside on ground there is no evidence 


law as jit stands, or did stand before re- 
sort was had to’ special legislation, was, I believe, 
in the main equal to the demands upon it. 

Cases are encountered where the common law does 
fall short and where it affords no basis for judicial 


expansion. I can instance by way of illustration the 





case of a merchant who mjures the business of com 
petitors in his neighborhood by false advertisements 
of special trade to 
himself, as that his goods have been marked down 


Our 


inducements in order to draw 


j}common law gives a cause of action to purchasers 


who may have been deceived, but the competing mer- 
chants who have suffered in their business ean pro- 
cure no legal relief. 
meet this 
Germany. 


A statute might be enacted to 
fact, 


situation, as has, m been done in 


Our troubles are due not so much to defects in our 
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law, as to failure to enforce it, and this in turn is, 
in large measure, traceable to our tolerance as a 
people to the vices that underlie the very evils of 
which we complain. Vice cannot flourish in a whole- 
some moral atmosphere any more than flowers can in 
a noxious gas. Things are not called by their right 
names. If they were, we should readily recognize 
provisions in the law for them. If stock watering 
was classified as stealing, lobbying as bribing, and 
doctoring statements as lying, and so treated, these 
things would cease to exist, or at least would be of 
rare occurrence, instead of the regular order of the 
day. 

The proud boast of the common law that it pro- 
vides a remedy for every wrong may fall somewhat 
short of the truth, yet its provisions are ample and 
adequate for most wrongs of this class. 

First let us cast the moat out of our own eyes, and 
then we shall see clearly to cast the beam out of 
our brother’s eye. Thus is the moral obligation 
brought home to the individual. As the State re- 
solves itself into its individual components, so the 
obligation of the State to adhere to the principles 
of justice must, in order to be effective, find response 
in the conscience of the individual. In order that 
the State may fulfil its full duty and mete out 
justice, the spirit of right action must rule. The 
Trusts have sins to answer for, but much that we 
condemn could not have happened had it not been 
for a widespread indifference to the higher standards 
of integrity. Mixed with righteous indignation we 
find on analysis a large percentage of the alloy 
envy. The contest between the public and the Trusts 
has assumed less the character of an impartial, im- 
passionate trial at the bar of justice, than a contest 
of wits. A fair analogy may be found in the trial of 
a criminal case where the prosecuting attorney, for- 
getting his high duty as representative of the law 
of the State to secure justice for the accused, as well 
to protect the community, becomes actuated by the 
single motive to convict. 

It is instructive to study some of the laws that 
have already been enacted to meet the encroachments 
of the Trusts, for they not only bear witness to the 
folly of precipitous action, but also demonstrate 
how impossible it is to disregard the wisdom of the 
common law. It may weit be claimed that these 
legal abortions prove that the only way is the scien- 
tific method, carrying forward the common law by 
ita established processes of growth and supplementing 
it where necessary in order to meet strange inven- 
tions in the social order. 

Common sense and justice have been woven so 
into the texture of the common law that it is impos- 
sible to ignore the latter. 

In 1898 the State of Ohio enacted an Anti-Trust 
Law that stands as an example of radical legislation 
along these lines, and that has been the cause of 


widespread uncertainty and much evil. Its baneful 
influence has been felt beyond the borders of the 
State tnat brought it forth, for it has unfortunately 
served as a model for legislation in other States. 
After repeating the well established prohibitions 
of the common law against restraints of trade and 
monopolistic combinations, the Act makes this pro. 
vision, viz.: “The character of the trust or com. 
binavion alleged may be established by proof of its 
general reputation as such.” 

Now while it seems to me an unwise course to 
extend this Act over the field already covered by 
the common law, because the new wording and phras. 
ing employed introduce an element of uncertainty in 
place of what had been well established by judicial 
interpretation, the provision that I have quoted is 
absolutely reprehensible. If that provision is taken 
literally, it precludes a fair trial, for the result would 
be that the same rumor that led to the institu. 
tion of the suit, would condemn. If it is not literally 
interpreted, the language quoted must be construed 
by the Courts, in the interests of justice to mean 
nothing more than the rules by which a preponder- 
ance of evidence, and guilt beyond a reasonable doubt 
are, respectively, determined. 

Take as another example of the result attained by 
attempts at new departures, the Statute enacted by 
the Australian Commonwealth in September, 1906. 
This Statute declares in direct terms that it shall 
be unlawful and punishable for any one to make a 
contract, or to be a member of a combination with 
intent either to restrain trade, or to injure by means 
of unfair competition any Australian industry, the 
preservation of which is advantageous to the Com- 
monwealth. 

Now it is a principle of the common law that 
the intent is immaterial until it bears fruit, and that 
if the fruit of action is such that it is injurious to 
the public, or individuals in the community, the man 
will be presumed to have intended these natural con- 
sequences of his acts. Since there is no way of deter- 
mining the intent with which an act is done except 
by reference to the act itself (barring, of course, con- 
fession), we have gained nothing over the common 
law. 

Again, in this same Australian Statute we find 
this provision: 

“The Justice (who shall try a case under it), shall 
be guided by good conscience and the substantial 
merits of the case, without regard to legal forms or 
technicalities, or whether the evidence before him 
is in accordance with the law of evidence or not.” 

These provisions that I have quoted from the 
Uhio Statute and the Australian Statute show 4 
distinct distrust of the common law that is grounded 
in the most profound ignorance of the science of 
law. They are glaring examples of advanced radi- 
ealism, but others as irrational could easily be cited. 
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= § This sort of legislation is immoral, unless it is — 




































~ 
in fact that the State can do no wrong, and might | 
ul 9 makes right. It is depriving one class of citizens of | 
ie the protection of the laws, and violates their free- 
ly dom of action and property rights. It produces con- 
tempt for the law instead of respect. And worst of 
MS Hail, it tends to remove the judge from his lofty 
nd position of impartial arbiter under established rules 
© Bio that of a tool to popular clamor. 
% The reason why such laws as these that I have in- | 
stanced are both pernicious and fruitless is not only | , 
. that they are immoral, but that they are irrational | 
by and unscientific in that they attempt to define and | 
* @make prohibitory in set terms things that are in- 
a8 j 
in capable of exact definition, and which consequently | 
ial We particularly adapted to the ev olutionary methods | 
is of the common law and the restraining influence of | 
on the doctrine ot the adherence to precedent. 
ald And yet both these Statutes contain provisions of 
ty. merit tnat could wisely be employed in conjunction 
lly vith the common law, and it is of the provisions of 
ied this class that I must now speak. 
ean The confusion that exists with respect to the con- 
ler- Wivol of Trusts, and probably too much of the irra- 
ubt @tional legislation that we have experienced, results 
from failure to draw the line between the field al- 
by Jready covered by the law and that which offers legiti- 
| by mate opportunity for legislation. Many people think | 
906, Fthey are in sympathy with proposed measures when, 
hal! Jas a matter of tact, they would be the first to offer 
ea Jopposition if they apprehended the true status of | 
pith @the case. 
ans] The corporation is really a modern device. It is 
the Ja creature of statute endowed with the powers the 
om Gstatute confers upon it. Now these artificial per- | 
sons are foreign to the scheme of the common law in 
that Tthat they enjoy exceptional advantages and are not 
that Jrestrained by consideration of conscience and re- 
$ 0Gsponsibility as in the case of the individual. The 
mai Gindividual is merged in the Board, where even the 
col Fright to pursue an individual standard of morality 
eter Gis in large measure denied. It does not lie within 
cept'Jthe discretion of the manager of a corporation in 
con-Gwhich others are pecuniarily interested to practice 
mon Fthe Golden Rule in the conduct of its affairs. There 
may be a malign motive back of a contribution to 
find {the campaign fund of a political party, and a bene- 
volent one responsible for the free transportation 
shall Gof food to a suffering community, but the corporate 
ntial Foficial who assumes to do either one transcends his 
18 Of Gauthority. 
= Like the sculptor of the fable who succeeded in 
es endowing with life the work of his own hands, the 








State finds itself responsible for the actions of a 
creature having great powers for evil and no cor- 

responding disposition for good. ‘lhe common law 
¢ fMsas been adequate to curb the partnership, but the 


wa 

















| Serious 


, the 


| point, it would speedily be extended. 


{ment of the laws we have is what is needed most 
'of all, 


| is in large measure due to the privacy that character- 











difficulties that it has met in dealing with corpora- 
tions are largely due to this fact. 

Where a statute that creates a corporation also 
gives 
inate competition, or otherwise to prey upon the 
public, of course the common law prohibition becomes 
| ineffectual. 


it the power to create a monopoly, or to elim- 


The same is true with respect to stock 


'watering, which might otherwise be held in check 


Y provisions of the general law. The trouble here 


is not to be laid at the door of the common law, 
but rather to imprudent legislation. To correct such 
mistakes as these is a legitimate field for legisla- 
tion. 

Again, the common law has received the corpora- 
tion as an individual and so treats it, applying 
{the same rules of conduct in large measure to its 


| activities and holding it to the same responsibili- 


ties. But it is often next to impossible to learn 
whether the law is properly observed. We do not 
learn of an abuse of power till it has grown to 
proportions. The laws that have created 
Trusts have failed to take into consideration 
the impersonal character of the body corporate. If 
the men who control the Trusts were working in 
the daylight, publie opinion would exercise its con- 
trolling iniluenee, and a wrong, if persisted in, could 
| be speedily redressed, or if the law failed at that 
The enforce- 


it seems to me, and failure to enforee them 


izes corporation action. This is a defect in the laws 
of incorporation since the public welfare is concerned 
with corporate activity, and is a legitimate field for 
legislation. Obviously it is not a wise policy to 
cripple the corporations, or to chain them hand 
and foot, but it is the prudent course to place them 
under surveillance in order that the public may know 
whether the law is observed or violated, and secure 
an impartial enforcement of it. Then the public 
officials can do their duty, and the Courts will be 
afforded the opportunity to apply and develop the 
law to meet the demands of the day. This class of 
legislation does not encroach upon the field of the 
common law, but is caleulated to undo the errors and 
omissions of the past. It removes the obstacles that 
have hampered the Courts in applying the law. 


If when the laws we have shall be found to be 
unequal to the situation, they can be expanded in- 
telligently without marring the homogeneity of the 
system, and those of them that are shown by experi- 
ence to be unwise or unjust can be repealed. If the 


custom was once established to enforce literally, gen- 
erally and impartially every law in force, the tide 
would soon turn from a cry for more legislation to 
one for less, 


It would be difficult to point out a 





THE ALBANY LAW JOURNAL. 





path of duty more clear than this, and yet it never 
has been followed. 

There is still another field for legitimate legisla- 
tion which has to do with those rules and regulations 
by which people, as well as corporations, are regu- 


We are ad- 
monished in general terins that we shall so use our 


lated in their enjoyment of their own. 


own that we shall not injure our neighbor, but in 
some cases it is well for all concerned that the State 
should point out specifically how this can best be 
done. <A corporation itself makes its own rules and 
by-laws for the sake of an orderly business, and the 
instruction of its employees. People may be well 
disposed and yet ignorant or thoughtless. Others 
may be viciously disposed and require the moral 
stimulus of a positive command. 

Certain obligations that rest upon the individual 
and corporation by virtue of their citizenship can 
be made specific with advantage, while to attempt to 
do so with others is 
English jurist thus illustrated this: 

“Tt would be no great feat,” he says, “* for natural 
reason to tell us that a rule of the 
but it could never have told 
the right hand or to the 


destructive. A distinguished 


road is desirable: 
us whether to drive to 
left.” 

Let us take an example: Those business enterprises 
like common earriers to which the public is com 
pelled from the necessity of cireumstances to resort 
in the affairs of daily life, are charged by the com- 
mon law with a public duty, namely, 
all that 


But with competition keen, and profits small, the 


to render serv- 


ice to alike and on terms are reasonable. 


shipper must know in advance and for a certainty 


just what service charge he can figure on. More- 
over, the assurance of damages for a refusal of equal 
rates with another that the common law vave was 


of little value after a man’s business had been ruined 


by seeret discrimination in favor of a rival. The 


necessity for certainty and a preventative measure 


thus led to the enactment of the Interstate Commerce | 


Law in the vear 1887. 
quired by 


Where the publie are not re 
force of circumstances to resort to 
service of a corporation, the same necessity for regu 
lating the conduct of its busine=s does not exist, and 
so ought not to be justified on general principles. 


On the other 
restraint of 


define 


hand, to 


trade is to the law. The cir- 


varied as human experi- 


destroy 
cumstances of fraud are as 
ence, and what may to-day be lawful, to-morrow may 
constitute a monopoly or restraint of trade, or vice 
It would be equally fatal to relief from un- 
fair competition in trade arising out of the circum- 


versa. 


stances to attempt legislation that involved its defi- 
nition. No branch shown such re- 
markable development within the last few years as 
that of unfair competition in trade. 


of our law has 


Unhampered 


by definition and resting their decisions upon good 
i] 





ee 


conscience, our Courts have given remarkable proof 
of the flexibility and virile qualities of the common 
law. The principles of unfair competition in trade 
are amply qualified to meet those cases where a dis 
honest dealer attempts to pass off his goods as the 
goods of another, and competition that is actuated 
with the intent to destroy a competitor. But if 
we set about defining unfair competition, the rogue 
would soon find loopholes in it. 

The extent to which the police regulations that | 
have referred to should be carried is a grave ques- 
tion, and is provocative of much discussion. Ex. 
perience teaches that the tendency is to overdo that 
class of legislation, and furthermore it naturally 
merges by imperceptible degrees into encroachments 
upon the liberty of the individual and upon the field 
that is amply covered by the common law. The 
necessity for express legislation im 


securing by 














| 


the | 


fraud. monopoly, or | 


partial rates from common carriers is practically 
conceded, but the of the State 
|} what rates shall be charged raises at once the charge 
Herbert Spen- 
paternalism and devotes some 


right to determine 


of confiseation. In his Social Statics, 
} ° 
cer protests against 
space to a historical sketch of its baneful effeets upon 


industry and the welfare of the State. Nothing seems 


to have been too petty or too large to have received 
the attention of the legislative power at some time 
or other in nearly all of the most highly developed 
nations, forgetful or ignorant of the fact that there 
are natural laws such as supply and demand that 


lean be counted upon to exercise a controlling in 
fluence. 
Our guides in traveling this disputed ground 





should be the experiences of the past. They are 


| Found in the commercial history of Europe as well 


jas in our own, for wherever trade has _ flourished 


these same problems of regulating business have be 


encountered, The obligation upon the State is, how 


lever, clear that the restraint should be no greater 
than the general welfare makes absolutely necessary. 


In view of our peculiar form of government, com 


bining as it does both federal and state organiza 


| tions, over-zealous legislation in the nature of police 
jregulation is particularly dangerous, and even when 
reform is the 


and enuneciating 


confined to sphere of supplementing 
its precepts, the 


impossibility of uniformity between the statutes of 


the common law 


lthe different States produces a complicated and in 
some eases irreconcilable mass of laws that renders 
}it almost impossible to conduct with safety a busi 
| ness of a magnitude that extends into several States. 
Inasmuch as the greater part of the business of to- 
day is conducted throughout the extent of the United 
had of the difficul 
ties that confront the business man. 


States, some conception may be 


| Cc 
N. ¥ 


. Scmvuyier Davis. 


Rochester, 
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COMPELLING CRIMINAL DEFENDANT TO TES- | lieve that this opinion is proved to have been correct 


TIFY NOT A VIOLATION OF DUE PROCESS 
OF LAW. 

The elaborate and very able opinion of the Supreme 
Court of the United States, by Mr. Justice Moody. in 
{wining rv. 1908, 29 Sup. 
Ct. R., 14), will, in our judgment, exert an important 
for 


fhe aetual decision is that exemption from self-in 


New Jersey (November, 


influence a reform in American jurisprudence. 


srimination by a defendant, although expressly se 
ured, as tar as Federal action is concerned, by the 
Fifth Amendment to the Constitution, is not pro 


tected against regulation, limitation or even abolition 
by the States under the provisions of the Fourteenth 


Amendment. The appeal was from the Court of 
Errors and Appeals of New Jersey, affirming a con- 
viction of a court of that State of the offense of 


having knowingly exhibited a false paper to a bank 
New Jersey 


examiner with intent to deceive. 


| 


| 


by every historical test by 


the phrase can be tried.” 


which the meaning of 


A significant verification of such conclusion is that 


in practically every State “ where the due process 


| clause or its equivalent is included it has been thought 


| ing 


of the few States that has not provided against com- | 


pulsory self-inerimination by its Constitution. While 
this privilege of criminal defendants is secured by a 
statute in New Jersey, the courts of that State hold 
that the same does not inhibit the right to comment 
upon and draw unfavorable inferences from a failure 
to testify. The point was raised in the present case 
the latter indirect of using the 
stance that take the stand. 


by methou circum 


the defendant did not 


rhe Supreme Court of the United States, without 


passing upon the question of conflicting authority 


whether a defendant’s immunity is infringed by mere 
argument from his silence, wisely considers and 
determines the broad question whether the immunity 
itself is within the guarantees of -the Fourteenth 
Mr. Justice Moody the first 


shows that exemption from self-inerimination is not 


Amendment. in place 


one of the fundamental rights of uational citizen 


ship, so as to be included among the privileges and 
immunities of citizens of the United States which the 
States are forbidden by the fourteenth Amendment 


to abridge. Tlis remarks upon this phase of the sub- 


ect are interesting, but. as he says. the former de 
cisions of the court im the Slaughter House cases 
and other cases have foreclosed the view contended 
ior by the appellant. 

The contention that due process of law was in 
fringed was an open one, and it appears that the Su 
preme Court of Towa in State v. Height (117 lowa, 


50) has held that a defendant’s exemption is required 
the the land. 


ment to the contrary is both historical and on the 


ly law of Mr. Justice Moody’s argu 


theoretical merits. We believe that his resume amply 


lustifies his conelusion: 


“The inference is irrestible that it las been the 


opinion of constitution makers that the privilege, if 


fundamental in any sense, is not fundamental in due 
process of law. nor an essential part of it. 


jsinee the days of 


necessary to include separately the privilege clause.” 
We quote the following language, which Mr. Jus 
tice Moody uses after his masterly exposition of the 


law, because we believe it will have a particular bear 


upon a future innovation: 
‘Even if the historical meaning of due process of 
law and the decisions of this court did not exelude 


the privilege from it, it would be going far to rate 
it as an immutable principle of justice which is the 
inalienable possession of every citizen of a free gov 
ernment. Salutary as the principle may seem to the 
great majority, it cannot be ranked with the right 


}to hearing before condemnation, the immunity from 
is one | 


arbitrary power not acting by general laws, and the 
inviolability of private property. ‘The wisdom of the 
exemption has never been universally assented to 
doubt it 
and it is best defended not as an unchangeable prin 


Jentham, many to-day, 


feiple of universal justice, but as a law proved by 


experience to be expeaient 
2251). It in the jurisprudence of 
civilized and free countries outside the domain of the 


(see Wigmore, Ev., sec. 
has no place 
common law. and it is nowhere observed among our 
in for truth the 
of It should, must and will 
be rigidly observed where it is secured by specific con 


the search outside ad- 


the 


own people 
ministration law. 
stitutional safeguards, but there is nothing in it whieh 
it 


gives a sanctity above and before constitutions 
themselves.” 

We have on a former occasion said that “ there 
is no reason, save traditional favoritism, why, when 


eiveunstantial evidence points to a certain person as 
the 


perpetrator of a crime, he should not be com 
pelled either to explain away the force of appearances 
or have his silence taken as virtual confession.” 
We believe that in time, and before a very long 
time, a movement will begin for amendment of State 
Constitutions to abolish this arbitrary and unneces 
f criminal defendants. 
be 


the inquisitorial 


sary privilege o 
if eould 
treme length of 


Such change, 


made without 


course, going to the ex 
of France 


by which an aceused person, in advance of his trial 


system 


and without the proteetion of counsel, is subjeeted to 


a terrorizing examination by police funetionaries. 


The present decision of the Supreme Court of the 


cnited States affords a valuable assuranee that the 


| lewal practice of the various States may be made to 


| 


We he | tion, 


contorm to the method “ observed our 


people in the seareh for truth outside the adminis- 


among own 
tration of the law,” without meeting an impediment 
in the practically Federal 
¥,. %, 


unamendable Constitu- 
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OFFICIAL EXPERT WITNESSES. 





So much dissatisfaction has been caused by the 
acquittal of persons known or universally believed 
to be guilty of serious crimes, on the strength of 
expert medical testimony, usually as to the sanity 
or insanity of tne defendant, that it has sometimes 
been proposed to have official witnesses of this char- 
acter, men of science, appointed in some way to 
examine the facts and give their opinions as experts 
as to what those facts indicate, and some have gone 
so far as to insist that no other expert testimony 
should be admitted. It is hardly likely that any 
such extreme measure will be adopted by the Legis- 
lature, and it is a serious question whether, if 
adopted, the courts would uphold it, on the theory 
that it impaired a party’s right to due process of 
law in that it forbade him maintaining his case or 
defense by witnesses legally competent to testify. 
Some time ago our contemporary, Law Notes, vigor- 
ously attacked this proposal for official expert wit- 
nesses. The kernel of its argument is that: 

“If opinion evidence is to be received at all it 
would be manifestly unjust for the law to say that 
the court should receive the opinion of particular 
individuals only and that all others should be ex- 
eluded, however eminent they might be in their spec- 
jal department of science. Opinion evidence ‘is neces- 
sarily less satisfactory than the testimony of a wit- 
ness who testifies as to facts. A conflict of opinion 
is generally unavoidable, but it would be an amaz- 
ing thing to undertake to eliminate the conflict by 
the appointment of official experts to the exclusion 
of the testimony of equally or better qualified per- 
sons who might hold different views.” 

So great have been the abuses consequent upon 
the activities of the highly paid experts, who, for a 
fee, are able to see the thing that is not and unable 
to see the thing that is, that it is not surprising 
that many well-meaning people should have thought 
to solve the difficulty by entrusting the decision of 
scientific questions to specialists appointed by law 
to testify as to matters of science, free from the bias 
of personal interest. It would seem as if the remedy 
were worse than the disease. Certainly any litigant 
who found the official expert witness with his mind 
all made up against the particular theory on which 
his life, or liberty, or property depended, would con- 
sider the plan a failure. ‘There is no reason, how- 
ever, why the State should not appoint official ex- 
pert witnesses whose services would be available in 
all criminal cases, whether for the State or for the 
defendant, and perhaps in civil cases by consent of 
the parties or at the instance of the court. Under 
such an arrangement the parties could produce their 
own witnesses, if they saw fit; but it is not to be 
doubted that if, in addition to the said experts of 
bot. sides, an unbiased public official testified one 
way or the other the scale in which his testimony 


“ 
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was thrown would probably descend. — (Nations! 
Corporation Reporter, November 5, 1908.) 
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ANNOUNCEMENT. 


With the end of the present Volume, the publica- 
tion of THE ALBANY LAW JOURNAL will be 
discontinued, 
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